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SUBJECT-INDEX

ADMINISTRATION OF JUSTICE:

(1) Abuse of the process of court - Petitioner
convicted and sentenced u/s. 7 of the 1955 Act
for having possession of large quantity of blue
kerosene and indulging in its unauthorized sale -
Appeal dismissed by High Court - Application by
petitioner for modifying the order of High Court
and giving him benefit of provisions of s. 360
Cr.P.C. and/or s. 4 of Probation of Offenders Act,
1958, also dismissed - SLP against the earlier
order dismissed - SLP filed challenging the
subsequent order - Held: High Court rightly
concluded that the court could not entertain the
petition having become functus officio - Petitioner
had lost in four courts earlier - No explanation
was furnished as to why the subsequent petition
could not be filed during the pendency of the earlier
SLP or both the orders could not be challenged
simultaneously - Petition is misconceived and
untenable, and devoid of any merit - Cost imposed
- Essential Commodities Act, 1955 - s. 7.

Sunil Kumar v. State of Haryana

(2) Crime - Role of Police.
(Also see under: Penal Code, 1860)

Nagesh v. State of Karnataka

(3) Remarks against Judicial Officer while setting
aside the judicial order passed by him.

(See under: Judiciary)

ADMINISTRATIVE LAW:

(1) Regulatory body - Issues of regulatory regime

1185

184

872

1154

1186

- Scope for judicial intervention - Held: The concept
of 'regulatory regime' has to be understood and
applied by courts, within the framework of law, but
not by substituting their own views, for the views
of expert bodies like an appellate court - It is not
for court to examine the merit or otherwise of such
policy and regulatory matters which have been
determined by expert bodies possessing requisite
technical knowhow and are statutory in nature -
However, court would step in and direct the
technical bodies to consider the matter in
accordance with law, while ensuring that public
interest is safeguarded and arbitrary decisions
do not prevalil.

(Also see under: Telecommunications and
Telecom Regulatory Authority of India Act, 1997)

Avishek Goenka v. Union of India and Anr. ....
(2) Policy decision.

(See under: Constitution of India, 1950;
and Judiciary)

ADVOCATES ACT, 1961:

(See under: Constitution of India, 1950)

ANDHRA PRADESH STATE HIGHER JUDICIAL

SERVICE SPECIAL RULES FOR AD HOC
APPOINTMENTS, 2011:
(See under: Judiciary)

APPEAL:

Appeal against acquittal
(See under: Constitution of India, 1950)

APPOINTMENT OF ARBITRATORS BY THE CHIEF

JUSTICE OF INDIA SCHEME, 1996:
(See under: Arbitration and Conciliation
Act, 1996)

547

305

305

305

276

743
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ARBITRATION AND CONCILIATION ACT, 1996:

s.11(6) - Appointment of arbitrator - Dispute as
regards named arbitrator - Held: Supreme Court
has power to appoint a person other than the
named arbitrator if the relevant facts indicate that
the named arbitrator is not likely to be impartial -
In the instant case, petitioner had clearly pleaded
that the named arbitrator is a direct subordinate
of the CMD and employee of respondent -
Therefore, it would not be unreasonable for
petitioner to entertain the plea that arbitrator
appointed by respondent would not be impartial -
In exercise of powers u/ss.11(4) and 11(6) read
with Para 2 of the 1996 Scheme, sole arbitrator
appointed - Appointment of Arbitrators by the Chief
Justice of India Scheme, 1996.

Bipromasz Bipron Trading SA v. Bharat
Electronics Limited (BEL)

ARMED FORCES JAMMU AND KASHMIR (SPECIAL

POWERS) ACT, 1990:
(i) ss.4, 6 - Powers conferred on officers of Armed
forces - Scope of.

(i) s.7 - Interpretation of - Held: The scheme of
the Act provides protection to Army personnel in
respect of anything done or purported to be done
in exercise of powers conferred by the Act - s.7
prohibits institution of legal proceedings against
any Army personnel without prior sanction of
Central Government - The term “institution”
contained in s.7 means taking cognizance of
offence and not mere presentation of chargesheet
by investigating agency - The question to examine
as to whether sanction is required or not under a
statute has to be considered at the time of taking
cognizance of offence and not during enquiry or

743

1188

investigation - Legislature has conferred "absolute
power" on statutory authority to accord sanction
or withhold the same and court has no role in this
subject - In such a situation court would not
proceed without sanction of competent statutory
authority - Code of Criminal Procedure, 1973 -
s.197 - General Clauses Act, 1897 - s.3(22) -
Army Act, 1950.

(Also see under: Code of Criminal Procedure,
1973)

General Officer Commanding v. CBI
and Anr.

ARMY ACT, 1950:

(1) s.125 - Exercise of option under - Held: The
stage of making option to try an accused by a
court-martial and not by criminal court is after filing
of the chargesheet and before taking cognizance
or framing of the charges - If the Army chooses,
it can prosecute the accused through court-martial
instead of going through the criminal court - Once
the option is made that the accused is to be tried
by a court-martial, further proceedings would be
in accordance with the provisions of s.70 of the
Act and for that purpose, sanction of Central
Government is not required.

(Also see under: Armed Forces J & K (Special
Powers) Act, 1990; and Code of Criminal
Procedure, 1973).

General Officer Commanding v. CBI
and Anr.

(2) Court-Martial of Major in Army - Charges found
proved and sentence of cashiering and rigorous
imprisonment of five years awarded - Confirming
authority reduced rigorous imprisonment to six
months - Held: Nothing was brought on record

599

599
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that there was anything personal against any of
the members who constituted Court Martial - It
was not a case where appellant was not provided
with assistance of a defending officer - Defending
officer had acted with due sincerity and put forth
the case of appellant in proper perspective,
therefore, there was compliance of principle of
natural justice and no prejudice was caused to
appellant - Appellant was found guilty of all the
charges, fundamentally, pertaining to commission
of illegal acts in fiscal sphere to gain pecuniary
advantage - Thus, the punishment was not harsh
or arbitrary - Regard being had to the nature of
rank held by appellant and the disciplined conduct
expected of him, doctrine of proportionality was
uninvocable.

1190

held ostensible title to the property in a fiduciary
capacity vis-a-vis his siblings (i.e. respondents)
who had by reason of their contribution towards
the sale consideration paid for acquisition of the
property and the contribution made by their father
continued to evince interest in the property and its
ownership - Especially when respondents
continued to enjoy possession over the property,
they would in law and on a parity of reasoning be
deemed to be holding the same for the benefit of
appellant and vice versa - Consequently, sale
transaction in favour of appellant was completely
saved from the mischief of s.4 by reason of the
same falling under sub-s. (3)(b) of s.4 - Suit,
therefore, barred by the Act.

Sri Marcel Martins v. M. Printer & Ors. 480

Chandrﬁ Kumar Chopra v. Union of India ‘o BOMBAY PUBLIC TRUSTS ACT, 1950

and Others - 1029 (See under: Wakf Act, 1995) ... 1014
AR N A RIS 205 BORDER SECURITY FORCE RULES, 1969:

(See under: Constitution of India, 1950) r. 19 - Pensionary benefits on resignation -
BENAMI TRANSACTIONS (PROHIBITION) ACT, 1988: Constables in Border Security Force (BSF)

s.4(3)(b) - Transaction saved from prohibition u/ resigning from service on completion of 10 years

s.4 - Residential property owned by Municipal of service - Held: r. 19 does not entitle any

Corporation - Decided to be sold to its tenant - pensionary benefits on resignation - However, by

Meanwhile tenant passed away - Heirs consented virtue of G.O. dated December 27, 1995 read

to transfer of property in the name of appellant, with r. 19, a member of BSF would be entitled to

the only son - Sale consideration for purchase get pensionary benefits if he is otherwise eligible

contributed by all heirs - Dispute relating to the - Such. personnel must satisfy eligibility under CCS

property - Held: Transfer of rights in favour of (Pension) Rules - On facts, constables had

appellant was not because the other legal heirs resigned from BSF service immediately after

had abandoned their rights but because the completion of 10 years service, thus, not entitled

Corporation required the transfer to be in favour to any pensionary benefits - Central Civil Services

of an individual presumably to avoid procedural (Pension) Rules, 1972 - rr 26, 48-A and 49(2)(hb).

compli‘cations in enforcing rights and duties Union of India & Ors. v. Madhu E.V.

regarding the property at a later stage - Appellant & Anr. 470
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CENTRAL CIVIL SERVICES (PENSION) RULES,

1972:

rr 26, 48-A and 49(2)(b).

(See under: Border Security Force Rules,
1969)

CITY OF NAGPUR CORPORATION ACT, 1948:

s.70(5) - Right/interest in public property -
Alienation of - Resolution dated 28-8-1991 passed
by Municipal Corporation for renewal of lease in
favour of appellant and sanction accorded by State
Government u/s.70(5) - Quashed by High Court -
Held: Resolution passed by the Corporation for
renewal of lease in favour of appellant was ex
facie illegal - High Court did not commit any error
by quashing the same - The Corporation holds
the property as a trustee of the public and any
alienation of such property or any right or interest
therein otherwise than by way of auction or by
inviting bids would amount to breach of that trust
- Before granting 30 years' lease of the plot in
guestion in favour of the appellant, the Corporation
neither issued any advertisement nor followed any
procedure consistent with the doctrine of equality
so as to enable the members of the public,
including the earlier lessee, to participate in the
process of alienation of public property - Appellant
directed to hand over possession of the plot to
the Corporation - Corporation to alienate the same
by sale, lease, or otherwise by auction or by inviting
tenders and after following a procedure consistent
with Art.14 of the Constitution - Constitution of
India, 1950 - Art. 14.

Saroj Screens Pvt. Ltd. v. Ghanshyam
and Others

470

141
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CODE OF CIVIL PROCEDURE, 1908:

(1) s. 100.
(See under: Electricity Act, 2003)

(2) O. 8, r.10 - Non-filing of written statement -
Duty of court - Held: In a case where written
statement has not been filed, court should be a
little more cautious in proceeding under O.8 r.10
and before passing a judgement, it must ensure
that even if the facts set out in the plaint are treated
to have been admitted, a judgement and decree
could not possibly be passed without requiring
the plaintiff to prove the fact pleaded in the plaint
- It is only when the court for reasons recorded is
fully satisfied that there is no fact which needs to
be proved at the instance of the plaintiff in view of
the deemed admission by the defendant, the court
can conveniently pass a judgement and decree
against the defendant who has not filed the written
statement - In the instant case, the trial court
decreed the suit without assigning any reason how
the plaintiff was entitled for half share in the
property - High Court was legally justified in setting
aside the judgment and decree of trial court and
remanding the matter to it for a de-novo trial after
permitting defendant-respondent to file written
statement - However, a sum of rupees twenty five
thousand by way of a token cost would be paid to
plaintiff/appellant by defendant/respondent.

C.N. Ramappa Gowda v. C.C. Chandregowda
(Dead) by Lrs. & Anr.

(3) 0. 391rr. 1 and 2 r/w s.151 -Temporary injunction
- Suit for specific performance of agreement in
respect of property and in the alternative for
damages for expenses and losses if specific
performance of the agreement was refused by

583

453
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court - Application for temporary injunction Allowed
by trial court - Held: While passing an interim
injunction under O. 39 rr. 1 and 2, court is required
to consider (i) whether there is a prima facie case
in favour of plaintiff; (ii) whether the balance of
convenience is in favour of passing the order of
injunction; and (iii) whether plaintiff will suffer
irreparable injury if an order of injunction would
not be passed as prayed for - In the instant case,
plaintiff itself had claimed alternative relief of
damages - If temporary injunction restraining the
defendants from allowing, leasing, sub-leasing or
encumbering the suit property was not granted,
and plaintiff ultimately succeeded in the suit, it
would be entitled to damages claimed and proved
before the court and will not suffer irreparable injury
- Order of temporary injunction accordingly set
aside - Specific Relief Act, 1963 - s.37.

M/s. Best Sellers Retail (India) Pvt. Ltd. v.
M/s. Aditya Birla Nuvo Ltd. & Ors.

CODE OF CRIMINAL PROCEDURE, 1973:

(1) s. 157 - Delay in forwarding express report to
Magistrate - Effect of, on prosecution case - Held:
Where FIR is recorded without delay and
investigation started on the basis of FIR and no
infirmity brought out, mere delay in forwarding
express report to Magistrate, in absence of any
prejudice to accused, cannot be said to have
tainted the investigation.

(Also see under: Penal Code, 1860)
Sandeep v. State of U.P.

(2) s.173(8), 202 and 210 - Held: Further
investigation by investigating agency, after
presentation of a challan (charge sheet in terms
of s.173) is permissible in any case impliedly but

834

952
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in no event is impermissible - Initiation of
investigation and filing of chargesheet do not
completely debar further or wide investigation by
investigating agency or police, or even by a
specialized investigation agency - In the instant
case, direction of further investigation is based
upon documents and facts brought to light by CEC
as a result of examination conducted in the course
of its primary function relating to inquiry into
environmental violations and illegal mining activity
- If investigation by specialized agency finds that
suspects have committed offences with or without
involvement of persons in power, still such violation
undoubtedly would have been a great loss to
environmental and natural resources and would
hurt both the State and national economy.

(Also see under: Constitution of India, 1950;
and Investigation)

Samaj Parivartan Samudaya & Ors. v.
State of Karnataka & Ors.

(3) s.313 - Statement under - Duty of accused -
Held: It is the duty of accused to explain
incriminating circumstance proved against him
while making a statement u/s.313 - Keeping silent
and not furnishing any explanation for such
circumstance is an additional link in the chain of
circumstances to sustain the charges against him.

(Also see under: Penal Code, 1860)

Neel Kumar @ Anil Kumar v. The State
of Haryana

(4) s. 378 - Appeal against acquittal - Scope of -
Held: Appellate court has every power to re-
appreciate, review and reconsider the evidence
before it, as a whole - There is presumption of
innocence in favour of accused and that

1074

696
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presumption is reinforced by an order of acquittal
recorded by trial court - Court has to keep in mind
that interference is justifiable only when a clear
distinction is kept between perversity in
appreciation of evidence and merely the possibility
of another view - High Court should not merely
record that the judgment of trial court was perverse
without specifically dealing with facets of perversity
relating to issues of law and/or appreciation of
evidence.

(Also see under: Penal Code, 1860; Evidence;
and Evidence Act, 1872)

Govindaraju @ Govinda v. State by
Sriramapuram P.S. & Anr.

(5) s. 406 - Prayer for transfer of criminal case
from Delhi to Thane, Maharashtra - On ground of
convenience of petitioners-accused and witnesses
cited in charge sheet by prosecution - Petitioners
facing prosecution under Prevention of Corruption
Act, 1988 for amassing assets disproportionate
to known sources of income - Held: 82 out of 92
withnesses are from Maharashtra - One of the
accused working in Thane while the other posted
in Gujarat - Trial at Rohini Court in Delhi would be
inconvenient not only to accused persons but also
to almost all the witnesses cited by prosecution -
Case even otherwise not Delhi centric - CBI is
fully equipped with an office at Bombay and a
court handling CBI cases is established at Thane
also - Searches relied upon by prosecution were
conducted at Thane - When witnesses from distant
places are sought to be summoned, early
conclusion of trial becomes so much more difficult
apart from the fact that prosecution has to bear
additional burden by way of travelling expenses
of official and non-official withesses summoned

67
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to appear before court - Accordingly, criminal
case pending in Court of Special Judge, CBI
Cases, Rohini Courts, New Delhi transferred to
Court of Special Judge, CBI Cases, Court of
Session at Thane, Maharashtra - Prevention of
Corruption Act, 1988 - s.13(1)(e) and 13(2).

Mrudul M. Damle & Anr. v. C.B.l. New
Delhi

(6) s. 438 - Anticipatory bail - Granted by High
Court in an offence punishable u/ss. 302/34 IPC
- Held: Anticipatory bail can be granted only in
exceptional circumstances where court is prima
facie of the view that applicant has falsely been
enroped in the crime and would not misuse his
liberty - High Court did not apply any of the
parameters laid down by Supreme Court for grant
of anticipatory bail, and rather dealt with a very
serious matter in a most casual and cavalier
manner - High Court did not consider as to whether
custodial interrogation was required and also did
not record any reason as to how pre-requisite
condition incorporated in statutory provision itself
stood fulfilled - Order de hors the grounds provided
in s. 438 itself suffers from non-application of mind
- Orders passed by High Court set aside.

(Also see under: FIR)

Jai Prakash Singh v. The State of Bihar &
Anr. Etc.

(7) s.438 - Application for anticipatory bail - Held:
Court of Session or High Court cannot pass an
order that on surrendering of accused before
Magistrate he shall be released on bail on such
terms and conditions as the Magistrate may deem
fit and proper - When High Court in categorical
terms expressed the view that it was not inclined

919
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to grant anticipatory bail to accused, it could not
have issued such direction which would tantamount
to conferment of benefit by which the accused
would be in a position to avoid arrest - Court
cannot issue a blanket order restraining arrest and
it can only issue an interim order and such an
order must also conform to requirement of the
section and suitable conditions should be imposed
- Direction to admit accused persons to bail on
their surrendering has no sanction in law and, in
fact, creates a dent in the sacrosanctity of law - It
curtails the power of the regular court dealing with
the bail applications - Impugned orders directing
enlargement on bail of accused persons on their
surrendering are wholly unsustainable and bound
to founder and accordingly are set aside.

Rashmi Rekha Thatoi & Anr. v. State of

Orissa & Ors. 674

(5) (i) Institution of a case - Meaning of - Held:

The term 'institution’ has to be ascertained taking

into consideration the scheme of the Act/Statute

applicable - So far as criminal proceedings are

concerned, "institution" does not mean filing;

presenting or initiating the proceedings, rather it

means taking cognizance as per the provisions

contained in the Cr.P.C.

(i) s.197.

(Also see under: Armed Forces J & K

(Special Powers) Act, 1990)

General Officer Commanding v. CBI

and Anr. 599

COMPENSATION:

(See under: Motor Vehicles Act, 1988) .. 118

and 207
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CONSTITUTION OF INDIA, 1950:

(1) Art. 14.

(See under: City of Nagpur Corporation Act,
1948)

(2) Arts. 21 and 22.
(See under: National Security Act, 1980)

(3) Arts. 32 and 136 read with Art. 21 - Pilferage
and illegal mining of minerals - Investigation by
CBI - Charge-sheet submitted before court -
Petitions filed before Supreme Court regarding
ilegal mining still continuing - Supreme Court
constituting Central Empowered Committee
(CEC) to report on the matter - Status of CEC -
Held: CEC is not discharging quasi-judicial or even
administrative functions, with a view to determine
any rights of the parties - It had made different
recommendations with regard to prevention of
environmentally harmful and illegal activities
carried on in collusion with government officers or
otherwise and for prosecution of offenders - As
far as the challenge to enlargement of jurisdiction
by CEC beyond the reference made by Court, is
concerned, the ambit and scope of proceedings
before the Court, pending in writ petition and civil
appeal, clearly show that Court is exercising a
very wide jurisdiction in national interest, to ensure
that there is no further degradation of environment
or damage to forests, and illegal mining and
exports are stopped - A complete failure of State
machinery in relation to controlling and protecting
the environment, forests and minerals from being
illegally mined and exploited has been reported -
Wherever and whenever State fails to perform its
duties, Court shall step in to ensure that Rule of
Law prevails over abuse of process of law - The
Court expressed its concern about rampant

141

1173
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pilferage and illegal extraction of natural wealth
and resources, particularly, iron ore, as also
environmental degradation and disaster that may
result from unchecked intrusion into forest areas.

(Also see under: Code of Criminal Procedure,
1973)

Samaj Parivartan Samudaya & Ors. v.
State of Karnataka &Ors.

(4) (i) Arts. 32 and 226 - Issuance of mandamus
in policy decision - Decision by Central
Government not to finance the Fast Track Court
(FTC) Scheme beyond 31st March 2011 - Power
of court to issue mandamus - Held: Any policy or
decision of Government which would undermine
or destroy independence of judiciary would not
only be opposed to public policy but would also
impinge upon the basic structure of the
Constitution - Government should not frame any
policies or do any acts which shall derogate from
the very ethos of the stated basic principle of
judicial independence - If the policy decision is
likely to prove counter-productive and increase the
pendency of cases it would tantamount to
infringement of basic rights and constitutional
protection - Thus, the Court is competent to issue
a writ of mandamus - Administrative Law - Policy
decision.

(i) Arts. 19(1)(g), 19(6), 233 to 235 read with
Arts. 21,39 and 142 - Right to practise law -
Reasonable restriction - Appointment of retired
District and Sessions Judges as ad hoc judges
in Fast Track Courts (FTCs) - Discontinuance of
FTCs - Appointees on ceasing to be judges
debarred from practising in District and
Subordinate Courts - Challenge to - Held: Right

1074
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to practise law is not an absolute right - It is subject
to possession of requisite qualifications as
contemplated under Advocates Act, 1961 and to
the limitations prescribed in Bar Council of India
Rules - Appointee's right to practise is abridged
with respect to courts in which they acted as
judges and courts of the equivalent or lower grade
- They can still practise in higher courts - It does
not amount to complete and absolute restriction
on their right to practise but is only a partial
restriction - It cannot be a consideration for
compelling the Government to continue their
appointments, if they are otherwise not entitled
under law to continue - Judiciary - Administrative
law - Advocates Act, 1961 - Bar Council of India
Rules.

Brij Mohan Lal v. Union of India & Ors.

(5) Art. 136 - Acquittal by High Court - Interference
with - Scope of - Held: Against judgment of
acquittal, onus is on the prosecution to show that
the finding recorded by High Court is perverse
and requires correction by Supreme Court - An
appellate court must bear in mind that in case of
acquittal, there is a double presumption in favour
of accused - Firstly, the presumption of innocence
is available to such accused under fundamental
principles of criminal jurisprudence, i.e., that every
person shall be presumed to be innocent unless
proved guilty and secondly, that a lower court,
upon due appreciation of evidence has found in
favour of his innocence - Merely because another
view is possible, it would be no reason for
Supreme Court to interfere with the order of
acquittal.

(Also see under: Penal Code, 1860)
State of Haryana v. Shakuntla and Ors.

305

276
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(6) Art. 136 - Scope of interference - Held: When
the evidence is legally admissible and has been
appreciated by courts in its correct perspective
then merely because another view is possible,
Supreme Court, in exercise of its powers under
Art.136, would be very reluctant to interfere with
concurrent findings of courts below.

Nagesh v. State of Karnataka

(7) Arts. 141,142.

(See under: Education/Educational
Institutions)

(8) (i) Art. 226 - Judicial review - Of an order of
punishment passed in departmental proceedings
- Scope of - Held: Scope of judicial review in
such matters is very limited - Interference with such
matters is permitted only when proceedings are
in violation of principles of natural justice or in
violation of statutory regulations or when decision
is vitiated by consideration extraneous to the
evidence or when decision, on the face of it, is
wholly arbitrary or capricious.

(i) Art. 235 - Control over subordinate courts -
Scope of - It is constitutional mandate that every
High Court ensures that subordinate judiciary
functions within its domain and administers justice
according to law, uninfluenced by any extraneous
consideration - While it is imperative for High
Court to protect honest and upright judicial officer,
it is equally necessary not to ignore or condone
any dishonest deed of a judicial officer.

(Also see under: Judiciary)

Registrar General, Patna High Court v.
Pandey Gajendra Prasad & Ors.

872

768

994
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CO-OPERATIVE SOCIETIES:
(See under: Maharashtra Cooperative
Societies Act, 1960)

COSTS:
(See under: Education/Educational
Institutions)

CRIMES AGAINST WOMEN:
(See under: Penal Code, 1860)

DOCTRINES/PRINCIPLES:
(1) Doctrine of legitimate expectation.

(See under: Mineral Concession Rules,
1960)

(2) Doctrine of merger.
(See under: Limitation)

(3) Doctrine of proportionality.
(See under: Army Act, 1950)

(4) Doctrine of strict construction.

(See under: Negotiable Instruments Act,
1881)

(5) Principle of 'adverse inference'.
(See under: Witnesses)

EDUCATION / EDUCATIONAL INSTITUTIONS:

131

768

696

and 895

16

583

1029

503

67

() Medical and Dental College - Admission to
MBBS course - Tampering with the schedule
specified under Regulations and judgments of
Supreme Court with clear intent to grant admission
to less meritorious candidates over and above
candidates of higher merit - Held: Adherence to
principle of merit, compliance with the prescribed
schedule, refraining from mid stream admission
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and adoption of admission process that is
transparent, non-exploitative and fair are
mandatory requirements of the entire scheme -
Schedules prescribed have the force of law in as
much as they form part of judgments of Supreme
Court - No person or authority is vested with the
power of relaxing, varying or disturbing the time
schedule or procedure of admission - There have
been irregularities in maintaining the prescribed
Schedule and that the last few days of the declared
schedule are primarily being utilized in an
exploitative manner on account of charging higher
fees for securing admission and thereby defeating
the principle of admission on merit - Adverse
consequences of non-adherence to the time
schedules stated and directions issued - In the
instant case, out of favouritism and arbitrariness,
appellants were given admission by completing
the entire admission process within few hours -
The entire exercise smacked of arbitrariness,
unfairness and discriminatory - On peculiar facts
and circumstances, though there is no legal
infirmity in judgment under appeal, but since by
virtue of interim orders, appellants had completed
four years of studies during the High Court
decision, in order to do complete justice within
the ambit of Art. 142 of the Constitution, appellants
permitted to complete their professional courses
subject to the condition that each one of them
shall pay a sum of Rs.5 lakhs to the college, which
amount shall be utilized for developing the
infrastructure in the college - Initiation of
proceedings directed under Contempt of Courts
Act against various authorities - Constitution of
India, 1950 - Arts. 141 and 142 - Costs.

1204

(i) Recognition to medical or dental college
granted prior/after 15th July of each year - Effect
of.

Priya Gupta v. State of Chhatishgarh & Ors. ..

ELECTRICITY ACT, 2003:

s. 125 - Appeal - Maintainability of - Held: Appeal
u/s. 125 is maintainable only on the grounds
specified u/s. 100 CPC - It is maintainable only
when the case involves substantial question of law
- Concurrent findings of fact recorded by courts
below cannot be reopened in appeal u/s. 125 -
On fact, no substantial question of law arose for
consideration - No perversity is found in the
findings arrived at by courts below - Code of Civil
Procedure, 1908 - s. 100.

M/s. DSR Steel (P) Ltd. v. State of Rajasthan
& Ors.

ENVIRONMENTAL LAW:

(1) Lakshadweep islands - Tourist resorts - Order
of High Court in writ petition directing the
appellants to process applications made by
respondent for all clearances including finalisation
of CRZ norms and pending final decision on the
same, to permit respondent to run the resort
established by it and further directing the
appellants to issue travel permits and entry passes
required by tourists making use of accommodation
in the said resort - Challenge to - Held: High Court
failed to appreciate that equitable considerations
were wholly misplaced in a situation where the
very erection of the building to be used as a resort
violated CRZ requirements or conditions of land
use diversion - The resort could not be
commissioned under a judicial order in disregard

768

583
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of serious objections that were raised by
Administration, which objections had to be
answered before any direction could issue from a
writ Court - Direction given by Supreme Court for
constituting an Expert Committee to examine
allegations regarding violation of CRZ and other
irregularities committed by respondent or by other
individuals/entities - Committee to submit
preliminary report about the steps taken by it.

Union Territory of Lakshadweep & Ors. v.

Seashells Beach Resort & Ors. ... 1108

(2) (See under: Mines and Minerals) ... 1074
ESSENTIAL COMMODITIES ACT, 1955:

s. 7.

(See under: Administration of Justice) .. 184
EVIDENCE:

(1) Circumstantial evidence.

(See under: Penal Code, 1860) e 872

(2) Establishment of paternity of the foetus - Held:
The sample preserved in ice was tested which
confirmed that the accused was father of the foetus
- Thus, fatherhood of accused with foetus was
established.

(Also see under: Evidence Act, 1872; and Penal
Code, 1860)

Sandeep v. State of U.P. v. 952

(2) (i) Evidence of related witnesses - Held: All
that is necessary is that the evidence of interested
witnesses should be subjected to careful scrutiny
and accepted with caution - If on such scrutiny,
their testimony is found to be intrinsically reliable
or inherently probable, it may, by itself, be
sufficient, in the circumstances of the particular

1206

case, to base a conviction thereon - In the instant
case, occurrence took place in the house of
deceased - Therefore, family members and close
relatives are bound to be natural withesses - They
intervened and sustained injuries - They are the
most natural witnesses and there is nothing on
record to doubt their presence at the place of
occurrence.

(i) Oral evidence - Discrepancies in - Held:
Discrepancies pointed out are minor in nature -
Giving undue importance to them would amount
to adopting a hyper-technical approach - Court,
while appreciating the evidence, should not attach
much significance to minor discrepancies, which
do not shake the basic version of prosecution
case and, as such, are to be ignored - As regards
non-explanation of injuries of accused, the same
were superficial in nature - Besides, non-
explaining of injuries of accused persons is always
not fatal to the case of prosecution.

(Also see under: Penal Code, 1860)
Thoti Manohar v. State of Andhra Pradesh ....

(3) (i) Oral/Ocular evidence - Appreciation of -
Contradictions and inconsistencies - Effect of -
Held: While appreciating the evidence, court has
to take into consideration whether the
contradictions/omissions had been of such
magnitude that they may materially affect the trial
- Minor contradictions, inconsistencies,
embellishments or improvements on trivial matters
which do not affect the core of prosecution case
should not be made a ground to reject the
evidence in its entirety.

(i) Witness - Unusual reaction of eye-witness -
Effect of - Held: When an eyewitness behaves in

1129
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a manner that perhaps would be unusual, it is not
for the prosecution or court to go into the question
as to why he reacted in such a manner - There is
no fixed pattern of reaction of an eyewitness to a
crime - When faced with what is termed as 'an
unusual reaction' of an eyewitness, court must only
examine whether prosecution story is in anyway
affected by such reaction - If the answer is in
negative, then such reaction is irrelevant.

(Also see under: Penal Code, 1860)

Kathi Bharat Vajsur & Anr. v. State of
Gujarat

(4) Police officer as sole eye-witness - Evidentiary
value of - Held: Testimony of police officer can be
relied upon and form basis of conviction when
such witness is reliable, trustworthy, cogent and
duly corroborated by other witnesses or
admissible evidences - Absence of some
independent witness of the locality does not in
any way affect the creditworthiness of prosecution
case - However, in the instant case, the police
officer-sole eye witness was nearly 30 yards away
from the place of incident and was on motor-cycle,
equipped with a weapon - He saw three accused
chasing and then inflicting injuries upon the
deceased - However, he was unable to stop the
further stabbing and/or running away of the
accused - He did not mention the names of the
accused in the FIR nor to the Investigating Officer
- The statement of police officer implicating the
accused did not find any corroboration and suffers
from improbabilities, not free of suspicion and
lacked credence and reliability - Conviction of
appellant on basis of such statement not
sustainable.

850

1208
(Also see under: Penal Code, 1860)

Govindaraju @ Govinda v. State by
Sriramapuram P.S. & Anr.

EVIDENCE ACT, 1872:

(1) s. 27 - Recoveries of weapons - Whether in
conformity with the provisions of Section - Held:
Memos did not bear signatures of accused upon
their disclosure statements - This is a defect in
the recovery of weapons - Recovery witnesses
turned hostile - Weapons of offence, recovered
from appellant did not contain any blood stain,
whereas knife recovered at the behest of co-
accused was blood-stained - However, no steps
taken by prosecution to prove whether it was
human blood and of the same blood group as of
the deceased.

(Also see under: Penal Code, 1860)

Govindaraju @ Govinda v. State by
Sriramapuram P.S. & Anr.

(2) (i) s.32 - Dying declaration - Appreciation of -
Held: If the dying declaration has been recorded
in accordance with law, is reliable and gives a
cogent and possible explanation of the occurrence,
then it can certainly be relied upon and could form
the sole piece of evidence resulting in conviction
of accused - The first attempt of court has to be,
to rely upon the dying declaration, whether
corroborated or not, unless it suffers from certain
infirmities, is not voluntary and has been produced
to overcome the laches in investigation - There
has to be a very serious doubt or infirmity in the
dying declaration for courts to not rely upon the
same - If it falls in that class of cases, the dying
declaration cannot form the sole basis of
conviction.

67

67
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(i) s.32 - Dying declaration - Appreciation of -
Distinction between principles governing
evaluation of a dying declaration under the English
law and the Indian law - Held: Under the English
law, credence and relevancy of a dying declaration
is only when the person making such a statement
is in hopeless condition and expecting an imminent
death - So under the English law, for its
admissibility, the declaration should have been
made when in the actual danger of death and that
the declarant should have had a full apprehension
that his death would ensue - However, under the
Indian law, the dying declaration is relevant,
whether the person who makes it was or was not
under expectation of death at the time of such
declaration.

(Also see under: Penal Code, 1860)
Bhajju @ Karan Singh v. State of M.P.

(3) s. 32 - Dying declaration - Recorded by police
officer - Efficacy of - Statement of a deceased
recorded by police officer as a complaint and not
as a dying declaration, can be treated as a dying
declaration, if other requirements in this regard
are satisfied.

(Also see under: Penal Code, 1860)

Salim Gulab Pathan v. State of Maharashtra
through SHO

(4) s.106.

(See under: Penal Code, 1860)

(5) (i) s. 106 - Burden of proving fact specially
within knowledge - Accused taking plea of alibi -

Held: Burden to establish the plea is on accused
since it was within his special knowledge.

(i) ss. 25 and 8 - Admission of facts and

37

930

696
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confession by accused before police officials -
Admissibility of - Held: Statement of accused
consisting mixture of admission and confession
required to be sifted - Distinction required to be
drawn between admission and confession - Part
of statement which does not implicate the accused
would amount to mere admission and not
confession and can be relied upon and would be
covered by s. 8 - s. 25 can be pressed into service
only to the part of the statement that would
implicate the accused - When reliance is placed
upon admissible portion, the entirety of the
statement cannot be rejected outrightly by
application of s. 25.

(Also see under: Penal Code, 1860)
Sandeep v. State of U.P.

EXPLOSIVE SUBSTANCES ACT, 1908:

(i) ss.3,4,5,6 and 7 - Initiation of criminal
proceedings challenged on the ground of delay -
Held: The offence committed was grave and at
no stage, sanction was refused by competent
authority - Though proceedings are sought to be
initiated against appellant after three years, but,
in the facts of the case, where 14 innocent persons
lost their lives and several persons were severely
injured due to the blast which took place in
appellant's shop, three years period cannot be
termed as delay - It cannot be said that the lapse
of three years has caused prejudice to accused -
The case will be conducted in accordance with
law and appellant will have enough opportunity to
prove his innocence - Besides, victim's rights are
equally important - Trial court to frame charges
against appellant u/ss. 3, 4, 5 and 6 and to
proceed with the trial - Criminal Trial - Delay/
laches.

952
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(i) s.7 - Consent/sanction to prosecute the
accused - Lackadaisical approach of prosecution
in obtaining consent/sanction in the instant case -
Deprecated.

Deepak Khinchi v. State of Rajasthan

Promptness in filing an FIR - Object of - Effect on
the prosecution case - Stated.

(Also see under: Code of Criminal Procedure,
1973)

Jai Prakash Singh v. The State of Bihar
& Anr. Etc.

GENERAL CLAUSES ACT, 1897:

s.3(22) - Good faith - Held: Good faith is defined
in s.3(22) to mean a thing which is, in fact, done
honestly, whether it is done negligently or not -
Anything done with due care and attention, which
is not malafide, is presumed to have been done
in good faith - Good faith and public good are
though questions of fact, are required to be proved
by adducing evidence.

(Also see under: Armed Forces J & K (Special
Powers) Act, 1990)

GUJARAT STATE JUDICIAL SERVICE RULES, 2005:

(See under: Judiciary)

HAJJ POLICY:

() Registration of Private Tour Operators (PTOS)
for ferrying Hajj Pilgrims - Eligibility conditions -
Held: Object of registering PTOs is to ensure that
pilgrim may be able to perform his religious duty
without undergoing any difficulty, harassment or
suffering - Restriction would not be unreasonable
merely because in a given case it operates harshly

568

599

305

1212

- Therefore, no objection can be taken to high
standards and stringent conditions being set up
for registration as PTOs - Court's interference
would be called for only if it is shown that any of
the conditions was purely subjective or designed
to exclude any individual or group of private
operators/travel agents i.e. bordering on malice.

(i) Registration of Private Tour Operators -
Conditions laid down in the 2012 Hajj Policy -
Requirement of minimum 250 sq. ft. office area
(carpet) - Held: There is no arbitrariness or
unreasonableness in the requirement of minimum
office area - This condition ensures that only
genuine operators approach for Hajj Quota i.e.
those who have a proper and well maintained
office and those who are genuinely interested in
taking the pilgrims to Saudi Arabia - The condition
is further meant to scrutinize the PTOs who sell
their Quota to other PTOs.

(i) Registration of Private Tour Operators -
Requirement of minimum annual turnover of
Rs.1crore and refundable security deposit of Rs.25
lakhs - Held: Each PTO is to be given quota of at
least 50 pilgrims as per the bilateral agreement
between Government of India and Kingdom of
Saudi Arabia - The turnover on the basis of a
quota of 50 Hajj pilgrims alone would not be less
than Rs.75 lakhs - Thus, the turnover fixed in the
Policy is a modest figure - Similarly security
deposit of Rs.25 lakhs is reasonable.

(iv) Registration of Private Tour Operators -
Disqualification in case of court case against the
private operator - Held: Court case that might
render a private operator/travel agent ineligible
for registration means a case instituted against
the private operator/travel agent as an accused
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or in regard to some liability against him.

(v) Hajj subsidy - Central Government directed to
progressively reduce the amount of subsidy so as
to completely eliminate it within a period of 10
years as subsidy money can be more profitably
used for upliftment of the community in education
and other indices of social development.

(vi) Goodwill Delegation - Nomination of members
of Delegation - Held: Was in complete violation of
Art. 14 of the Constitution - No purpose can be
served by sending large, unwieldy, amorphous and
randomly selected delegation - Practice of sending
Delegation must come to stop.

(vi) Reservation of 11,000 seats for different
categories by Government of India - Union of India
directed to file affidavit stating in greater detail
the way the quota of 11,000 seats is being
allocated for 2012 Hajj, the procedure followed by
Hajj Committee of India and State Hajj Committee
in making selection for sending pilgrims for Hajj.

Union of India & Ors. v. Rafique Shaikh

Bhikan & Anr. 715
INFORMATION TECHNOLOGY ACT, 2000:

Ss. 67, 85.

(See under: Interpretation of Statutes; and

Liability) 503
INTEREST:

(See under: Motor Vehicles Act, 1988) .. 118

and 207

INTERPRETATION OF STATUTES:

(i) Legal fiction - Held: It is for the court to ascertain
for what purpose the legal fiction has been created
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and to imagine the fiction with all real
consequences and instances unless prohibited
from doing so - That apart, the use of the term
‘deemed' has to be read in its context and further
the fullest logical purpose and import are to be
understood - Information Technology Act, 2000 -
Negotiable Instruments Act, 1881.

(i) Doctrine of strict construction.
(Also see under: Negotiable Instruments Act,
1881)

Aneeta Hada v. M/s. Godfather Travels &
Tours Pvt. Ltd.

INVESTIGATION:

Duty of State - Opportunity of hearing - Held: A
suspect has no indefeasible right of being heard
prior to initiation of investigation, particularly, by
the investigating agency - CBI may even conduct
pre-registration inquiry for which notice is not
contemplated under the provisions of the Code,
Police Manual or even as per the precedents laid
down by the Court - It was ever and shall always
remain statutory obligation of State to prove
offences against violators of law - If a private citizen
has initiated proceedings before competent court,
it will not absolve the State of discharging its
obligation under provisions of CrPC and
obligations of Rule of Law - Court cannot
countenance an approach of this kind where the
State can be permitted to escape its liability only
on the ground that multifarious complaints or
investigations have been initiated by private
persons or bodies other than the State - It
enhances the primary and legal duty of the State
to ensure proper, fair and unbiased investigation.

(Also see under: Constitution of India, 1950;

503
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Code of Criminal Procedure, 1973; and Mines
and Minerals)

Samaj Parivartan Samudaya & Ors. v.
State of Karnataka & Ors.

JUDICIARY:

(1) Adverse remarks and direction against
Subordinate Judicial officer in judgment of High
Court - Expunction of - Application filed before
appellant-Chief Judicial Magistrate u/s.156(3),
CrPC for issuance of direction to the police to
register FIR and make investigation into alleged
criminal offences - Appellant dismissed the
application - In revision, High Court set aside the
impugned order and made adverse comments and
observations against appellant and also passed
direction for appropriate action against him - Held:
Derogatory remarks against a judicial officer not
only cause immense harm to him individually (as
the expunction of the remarks later on may not
completely resuscitate his reputation) but also
affect credibility of the institution and corrode
sacrosanctity of its zealously cherished philosophy
- In the case at hand, the observations, the
comment and the eventual direction were wholly
unwarranted and uncalled for - Perceptions of fact
and application of law may be erroneous but that
never warrants such kind of observations and
directions - The remarks and the direction against
appellant are expunged.

Amar Pal Singh v. State of U.P. and Anr.

(2) (i) Fast Track Court Scheme - Appointment to
the posts of FTC judges under the Scheme as ad
hoc judges - Vacancies in the regular judicial
cadre of States - Absorption and regularisation
against such post - Entitlement to - Held: On

1074

1154
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analysis of the Rules relating to the different States,
the appointment letters issued and methodology
adopted for appointment of FTC judges,
appointees cannot have any legal, much less an
indefeasible right to the posts - Financing of FTC
Scheme has already been stopped by Central
Government with effect from 31st March, 2011 -
Relevant Rules of the States, and the Notifications
state that appointees have been appointed not
only on ad hoc and temporary basis but the entire
FTC Scheme itself was ad hoc and for a duration
of five years only - No permanent post was created
- Thus, appointees do not have any absolute right
to the post - Service Law - Constitution of India,
1950 - Arts. 233 and 235.

(i) FTC Scheme by Central Government -
Financed for limited period - Some States
continuing with the Scheme while others forced to
discontinue it because of non-availability of funds
- Scope of judicial review - Held: It is the
constitutional duty of the Government to provide
the citizens with such judicial infrastructure and
means of access to justice so that every person
is able to receive an expeditious, inexpensive and
fair trial - Financial limitations or constraints cannot
be justified as a valid excuse - Policy of State has
to be in larger public interest and free of
arbitrariness - Adhocism and uncertainty adversely
affect any State policy and its results - Though the
Central Government took a decision to stop
financing and consequently to wind up the FTC
Scheme however, at the same time it allocated
substantial funds for starting morning, evening and
shift courts - Thus, it would not be appropriate to
decide upon a comparative analysis of the policy
decisions but whichever policy is taken up has to
be fair in public interest - Constitution of India,
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1950 - Arts. 21 and 39 - Administrative law - Policy
decision.

(iii) Administration of justice in States - Decision/
recommendations of Conference of Chief
Ministers of States and Chief Justices of High
Courts - Implementation of - Held: Decision/
recommendations of the Conference should form
the basis of the policy decisions by the State or
the Central Government relating to administration
of justice - Due weightage should be attached to
these recommendations - On facts, decision taken
in the Conference to extend FTC Scheme for the
period of 5 years beyond 31st March 2010 i.e. till
31st March 2015 as also other measures taken
to tackle the problem of arrear of cases - However,
decision of the Conference not implemented and
the decision contrary to the minutes taken and
placed before Supreme Court that the FTC
Scheme would not be financed by the Central
Government beyond 31st March, 2011 - Central
Government not justified in brushing aside the
minutes and recommendations of such a high
level meeting in a most casual manner.

(iv) Fast Track Courts (FTC) Scheme by Central
Government - Ad hoc appointment of District and
Sessions Judges in FTCs made by different States
in different manner - Subsequently, Central
Government agreeing to finance the FTC Scheme
uptil 30th March, 2011 - Claims as regards
absorption of Judicial Officers in regular cadre
disposed of - Gujarat State Judicial Service Rules,
2005 - Orissa Judicial Service (Special Scheme)
Rules, 2001 - Punjab Superior Judicial Services
Rules, 2007 - Rajasthan Higher Judicial Service
Rules, 1969 - Andhra Pradesh State Higher
Judicial Service Special Rules for Adhoc
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Appointments, 2011 - Administrative Law.

(v) Fast Track Courts (FTC) Scheme - Directions
sought for extension of the Scheme - Held:
Normally courts do not interfere with the policy
decision taken by the Governments but, to protect
the guarantees of Art. 21, to improve the Justice
Delivery System, to fortify the independence of
judiciary, while ensuring attainment of constitutional
goals as well as to do complete justice, certain
orders and directions issued - Constitution of India,
1950 - Arts. 21 and 142.

Brij Mohan Lal v. Union of India & Ors.

(3) Judicial Officer - Dismissed from service - On
the allegation of misconduct -Dismissal quashed
by High Court in writ petition - Held: Division
Bench exceeded its jurisdiction by interfering with
the decision of Full Court - It dealt with the matter
as if it was exercising appellate powers over the
decision of subordinate court - There is nothing
on record to suggest that the evaluation made by
Standing Committee and then by Full Court was
so arbitrary, capricious or irrational as to shock
the conscience of Division Bench to justify its
interference - Dismissal justified - Constitution of
India, 1950 - Arts. 235 and 226.

(Also see under: Constitution of India, 1950)

Registrar General, Patna High Court v.
Pandey Gajendra Prasad & Ors.

(4) (See under: Constitution of India, 1950) ....

JUVENILE JUSTICE (CARE AND PROTECTION OF

CHILDREN) ACT, 2000:

Offence of rape - Plea of juvenility by accused -
Determination of age of the accused - Medical
evidence - Appreciation of - 13% year old girl

305
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allegedly subjected to rape by accused and a co-
accused - Accused claimed to be a juvenile - Held:
The age of accused could not be proved merely
on the basis of school record as the courts below
inspite of its scrutiny could not record a finding of
fact that the accused, in fact, was a minor on the
date of the incident - In such a situation when the
school record itself is not free from ambiguity,
medical opinion cannot be allowed to be
overlooked or treated to be of no consequence -
While the medical expert who conducted the
ossification test opined that accused was 19
years of age on the date of commission of the
offence, another medical expert opined on the
basis of x-ray films that age of the accused was
above 18 years and below 20 years - Accused
and his father failed to prove that he was a minor
at the time of commission of offence -
Consequently, accused directed to be sent for trial
before the court of competent jurisdiction wherein
the trial is pending and not to the Juvenile Court
as pleaded by him - Medical Jurisprudence.

Om Prakash v. State of Rajasthan and Anr. ...

LIABILITY:

Vicarious liability - Held: An authorised signatory
of a company cannot be held liable for prosecution
u/s.138 of Negotiable Instruments Act, 1881 or u/
s.67 r/w s.85 of Information Technology Act, 2000
without the company being arraigned as an
accused - Information Technology Act, 2000 -
ss.67, 85 - Negotiable Instruments Act, 1881 -
$s.138, 141.

(Also see under: Negotiable Instruments Act,
1881)

Aneeta Hada v. M/s. Godfather Travels &
Tours Pvt. Ltd.

237

503

1220

LIMITATION:

Reckoning of limitation - Original order and the
order dismissing the review petition - Held: Where
review petition is dismissed, there is no question
of merger - Limitation would be reckoned from
the date of the original order - Doctrine of merger.

M/s. DSR Steel (P) Ltd. v. State of Rajasthan
& Ors.

MAHARASHTRA CO-OPERATIVE SOCIETIES ACT,

1960:

s. 152, read with r.6-A of Rules of Business -
Interpretation of - Controversy with regard to
disqualification of 6617 voters found ineligible to
be members of Sugarcane Factory by the regional
Joint Director - Statutory appeals filed before the
State u/s. 152 - Due to allegations of bias, Minister
for Co-operation transferred the cases to the
Secretary, Department of Co-operation -
Competency of the Secretary of the Department
to hear the appeals - High Court holding that the
said power contained in r. 6-A would have to be
exercised by Chief Minister since appeals were
already pending before State Government - Held:
r.6-A does not contemplate the functions of a
Minister being discharged by the Secretary of the
Department or any other officer for that matter -
Order passed by High Court was a pragmatic
attempt to ensure that the elections were duly held
and the same was within the parameters of r. 6-
A, which indicates that if Chief Minister was unable
to discharge his functions for the reasons
indicated, he could direct any other Minister to
discharge all or any of his functions during his
absence - Likewise, if any Minister was unable to
discharge his functions, the Chief Minister could
direct any other Minister to discharge all or any of
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the functions of the Minister during the absence of
the said Minister.

Rajendra Prataprao Mane & Ors. v.
Sadashivrao Mandalik K.T.S.S.K. Ltd.
& Ors.

MEDICAL JURISPRUDENCE:

(See under: Juvenile Justice (Care and
Protection of Children) Act, 2000)

MINERAL CONCESSION RULES, 1960:

r. 59 - Proposed integrated steel plant -
Application for grant of lease for mining of iron
ore for use in the plant - Rejection of, by State
Government - Validity - Held: Despite having
allotted land and granted sanction to appellant
company to take steps for construction of the said
plant, to turn around and take a stand that the
application made by appellant company was
premature, is not only unreasonable, but
completely unfair to appellant company, which has
already invested large sums of money in setting
up the plant - State Government had, on its own
volition, entered into MOU with appellant company
- The action taken by State Government appears
to be highly unreasonable and arbitrary and also
attracts the doctrine of legitimate expectation -
Since the State Government has already made
allotments in favour of others in relaxation of the
Mineral Concession Rules, under r. 59(2) thereof,
no cogent ground made out to deny the said
privilege to appellants as well - Judgment of High
Court and also the decision of State Government
rejecting appellant's claim for grant of mining lease
set aside - State Government directed to take
appropriate steps to act in terms of the MOU, as
also its earlier commitments to recommend the
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case of the appellants to Central Government for
grant of adequate iron ore reserves to meet the
requirements in their steel plant - Doctrines -
Doctrine of legitimate expectation.

Bhushan Power and Steel Ltd. and Ors. v.
State of Orissa and Anr.

MINES AND MINERALS:

(1) Minerals - Pilferage and illegal mining of - Case
registered by CBI against erring company -
Charge-sheet filed in court - Petition filed before
Supreme Court regarding illegal mining still going
on - Central Empowered Committee (CEC)
constituted by Supreme Court - CEC submitted
reports dated 20.4.2012 and 27.4.2012 to
Supreme Court pointing out large illegalities and
irregularities coupled with criminality - Held: In the
instant case, all the acts and transactions may be
so inter-connected that they would ultimately form
one composite transaction making it imperative
for the Court to direct complete and
comprehensive investigation by a single
investigating agency - Directions given to CBI to
investigate into the issues specified in CEC
Report dated 20.4.2012 - Environmental law.
(Also see under: Code of Criminal Procedure,
1973; Constitution of India; and Investigation)

Samaj Parivartan Samudaya & Ors. v.
State of Karnataka & Ors.

(2) (See under: Mineral Concession Rules,
1960)

MOTOR VEHICLES ACT, 1988:

(1) ss. 146, 147 and 149 - Insurer's liability against
third party risk - Limits of - Owner of the vehicle
taking an insurance policy for a year and paying
the premium through cheque - Cheque got

16
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dishonoured - Subsequent to the accident, insurer
cancelled the insurance policy - Liability of insurer
to indemnify third party under the insurance policy
- Held: Liability of authorized insurer to indemnify
third parties subsists and the insurer has to satisfy
award of compensation unless the policy of
insurance is cancelled by the authorized insurer
and intimation of such cancellation has reached
the insured before the accident.

United India Insurance Co. Ltd. v.
Laxmamma & Ors.

(2) s.166 - Compensation - Motor accident of
victim riding a moped, due to rash and negligent
driving of lorry - Victim aged 32 years suffered
90% permanent disability in his right leg which
had to be amputated and also 50% to 60%
disability of mouth and other parts of the body -
Tribunal applied multiplier of 16 and awarded total
compensation of Rs.4.17 lacs by taking his monthly
income as Rs.2000 - High Court enhanced
compensation to Rs.7.26 lacs by taking salary as
Rs.3000 - Held: The evidence on record showed
that the victim was earning Rs.8500 per month
prior to the accident - Annual income being
Rs.1,02,000 - 90% of it would be Rs.91,800 and
same multiplied by 16 would come to
Rs.14,68,800 towards loss of future earnings -
The nature of injuries and treatment taken by victim
showed that he must not have been able to work
for minimum of 6 months - Rs.51,000 awarded
towards loss of income during treatment - The
amount towards medical bills was Rs.1,86,000 -
Amount awarded by High Court modified and
respondent-insurance company directed to pay
Rs.19,75,800 with 6% interest to the victim.

N. Suresh v. Yusuf Shariff & Anr.

261
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(3) s.166 - Fatal accident - Of unmarried man
aged 26 years - Parents and unmarried sister of
deceased filing claim petition - Tribunal holding
that only parents were dependents as the sister
got married in the meantime - Taking into account
his age, his unmarried status and his annual salary,
deducting 50% for personal and living expenses
and applying multiplier of 17, compensation of Rs.
8,66,000/- awarded - High Court reduced the
compensation to Rs. 6,68,000/- by applying
multiplier of 13 - Held: Tribunal rightly used the
multiplier of 17 based on the age of the deceased
and not on the basis of the age of the dependents
and rightly deducted 50% for personal and living
expenses - Age of dependents has no nexus with
the computation of compensation - Compensation
computed accordingly using multiplier of 17 - Rs.
1,00,000 granted towards the affection of the son,
Rs. 10,000 towards funeral and ritual expenses -
Compensation amounting to Rs. 9,54,000/-
granted with interest @ 6% from the date of filing
of the claim petition - Compensation - Interest.

Amrit Bhanu Shali & Ors. v. National
Insurance Co. Ltd. & Ors.

MUMBAI MUNICIPAL CORPORATION ACT, 1888:

s. 314 - Demolition of unauthorized construction -
Issuance of notice by Municipal Corporation u/s.
314 to occupants directing them to demolish the
structure reconstructed after court's order - Held:
Direction issued by High Court to grant alternative
site to the occupants is quite reasonable - If the
Corporation wants to keep the site open, in public
interest, they are bound to comply with the direction
within the stipulated time period - Such a
conclusion is arrived at because there was
inaction on the part of the officers of Corporation

207
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before courts below.

Municipal Corporation of Greater Mumbai v.
Thomas Mathew & Ors.

MUNICIPALITIES:

(1) (See under: City of Nagpur Corporation
Act, 1948)

(2) (See under: Mumbai Municipal
Corporation Act, 1888)

NATIONAL SECURITY ACT, 1980:

s. 3(2) - Order of detention passed against a
person arrested for an offence punishable u/s 302
IPC and s.25(1-C) Arms Act - Held: In the instant
case, resorting to the provisions of N.S. Act was
not permissible, since detenu had not moved any
bail application and no other co-accused, if any,
had been enlarged on bail - Factors to be taken
into consideration while passing an order of
detention in respect of a person who is already in
custody, enumerated in the judgment - Constitution
of India, 1950 - Arts. 21 and 22.

Huidrom Konungjao Singh v. State of
Manipur & Ors.

NEGOTIABLE INSTRUMENTS ACT, 1881:

(1) ss.138 and 141 - Statutory intendment of -
Held: s.141 stipulates that if the person, who
commits offence u/s.138, is a company, the
company as well as every person in-charge of
and responsible to the company for conduct its of
business at the time of commission of offence is
deemed to be guilty of the offence - Criminal
liability on account of dishonour of cheque primarily
falls on drawee company and is extended to its
officers and as there is a specific provision

218
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extending the liability to officers, conditions
incorporated in s.141 are to be satisfied - Applying
the doctrine of strict construction, commission of
offence by company is an express condition
precedent to attract the vicarious liability of others
- For maintaining the prosecution u/s.141 of the
Act, arraigning of a company as an accused is
imperative - The analysis pertaining to s.141 of
the Act would squarely apply to the Information
Technology Act, 2000.

Aneeta Hada v. M/s. Godfather Travels &
Tours Pvt. Ltd.

(2) ss. 138(c) and 142(b) - Offence punishable u/
s. 138 - Whether cognizance of an offence could
be taken on the basis of a complaint filed before
expiry of the period of 15 days stipulated in the
notice required to be served upon the drawer of
the cheque in terms of s. 138(c) - If no, whether
the complainant could be permitted to present the
complaint again notwithstanding the fact that the
period of one month stipulated u/s. 142 (b) for the
filing of such a complaint has expired - Conflict in
the judicial pronouncements - Matter referred to
the larger bench - Reference to larger bench.

Yogendra Pratap Singh v. Savitri Pandey
& Anr.

ORISSA JUDICIAL SERVICE (SPECIAL SCHEME)

RULES, 2001:
(See under: Judiciary)

PENAL CODE, 1860:

(1) ss. 96 to 106, 302, 300, Exception 4 and s.
304 (Part-l) - Right of private defence - General
principles - Explained - Held: Evidence clearly
indicates that appellant was armed with a knife
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with which he inflicted serious injuries on the head
of deceased, resulting in his death and also that
appellant inflicted injuries on wife of deceased as
well when she tried to save her husband - Further,
there is nothing to show that victims had attacked
appellant, nor do the surrounding circumstances
indicate that there was a reasonable apprehension
that death or grievous hurt was likely to be caused
to appellant by anybody - Mere fact that other
seven accused were acquitted or that some of
prosecution witnesses were also convicted not
sufficient to hold that appellant was not the
aggressor - Plea of private defence not
sustainable - Considering the background facts
as well as the fact that there was no pre-
meditation and the act was committed in a heat
of passion and that appellant did not take any
undue advantage or acted in a cruel manner and
that there was a fight between the parties, case
falls under fourth exception to s. 300 - Conviction
altered from s. 302 to s. 304 (Part 1) with custodial
sentence of 10 years.

Arjun v. State of Maharashtra

(2) s.302 - Murder - Accused alleged to have
poured kerosene on his wife, and set her ablaze
- Dying declaration recorded by Executive
Magistrate-cum-Tehsildar - Conviction by courts
below - Held: The dying declaration had been
recorded by competent officer of the executive,
duly attested by doctor and cross-examination of
both these witnesses did not bring out any legal
or substantial infirmity in dying declaration, which
could render it inadmissible or unreliable -
Statements of doctor, and Investigating Officer,
and Exhibits including site plan, post-mortem
report etc., which are admissible pieces of
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substantive evidence, fully corroborated the dying
declaration - Conviction accordingly confirmed.

Bhajju @ Karan Singh v. State of M.P.

(3) s. 302 - Murder of wife - By setting her on fire
- Statement of deceased implicating the husband
- Before three witnesses immediately after the
incident and to police constable in hospital -
Doctor certifying that deceased was in fit mental
condition to make the statement - Plea of
discrepancies in evidence - Conviction by courts
below - Held: Conviction justified in view of dying
declaration and evidence of witnesses - Dying
declaration was admissible - Discrepancies in
evidence of one of the witnesses not material -
Evidence Act, 1872 - s.32 - Dying declaration.

(Also see under: Evidence Act, 1872)

Salim Gulab Pathan v. State of Maharashtra
through SHO

(4) s.302 - Murder - Conviction based on
circumstantial evidence - Held: Statement of
witnesses provided complete chain as to how the
deceased was last seen with the appellant
whereafter she died and her body was cremated
despite protest by her parents - Appellant was
last seen with the deceased but offered no
explanation - Statements of witnesses established
the facts which formed the very basis of case of
prosecution - Evidence was admissible and was
appreciated in consonance with rules of prudence
and law - Findings of courts below were neither
perverse nor improper - Interference with order of
conviction not called for merely because another
view on the same evidence was possible -
Director General of Police/Commissioner of
Police directed to take disciplinary action against
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930



1229

the police officers/officials who were present at
the place of occurrence when deceased was
brought from her room downstairs where the car
was parked, but failed to take appropriate action
and register a case despite the fact that it was
openly stated that deceased had consumed
poison - Further, disciplinary action directed
against the police officers/officials who were
present when the body of deceased was
cremated and they failed to take charge of the
dead body and proceed in accordance with law,
it being an unnatural death, and did not discharge
their public duty and mandatory obligations under
the provisions of Police Manual and Code of
Criminal Procedure - Constitution of India, 1950 -
Art. 136 - Administration of Justice.

Nagesh v. State of Karnataka

(5) s. 302/34 - Appellant and other accused
charged with offence punishable u/s. 302 r/w. 34
- Acquittal by trial court - Leave to appeal filed
before High Court, granted only against appellant
- Conviction and sentence of appellant u/s. 302
by High Court - Held: High Court did not bring out
as to how trial court's judgment was perverse in
law or in appreciation of evidence or whether it
suffered from an erroneous approach and was
based on conjectures and surmises in
contradistinction to facts proved by evidence on
record - Testimony of sole eye witness-police
officer not reliable and worthy of credence - Eye-
witnesses, seizure witnesses and the witness to
the recovery of knife not supporting the prosecution
case - Defect in the recovery - Non-examination
of material withesses as also person from the
forensic laboratory - Medical evidence also not
supporting the prosecution case - Case of
prosecution suffers from proven improbabilities,
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infirmities, contradictions - Appellant acquitted.

(Also see under: Evidence; and Evidence Act,
1872)

Govindaraju @ Govinda v. State by
Sriramapuram P.S. & Anr.

(6) s.302 r/w s.34 - Armed assault - Gunshots -
Blow on head with axe - Death of one person and
serious injury to another - Acquittal of all three
accused by trial court - Death of one accused
during pendency of appeal - Remaining two
convicted by High Court u/s.302 r/w s.34 and
sentenced to life imprisonment - Held: From the
evidence of witnesses it is clear that the three
accused were present at the place of incident and
were carrying country pistols and axe; that there
was altercation between accused persons and
victims; that gun shots were fired and deceased
died because of gun shot injuries and blow on the
head with axe - When medical evidence is in
consonance with the principal part of oral / ocular
evidence thereby supporting the prosecution story,
no question of ruling out the ocular evidence
merely on the ground that there are some
inconsistencies or contradictions in oral evidence
- Guilt of appellants proved beyond doubt - High
Court correctly appreciated the evidence on record
- Conviction and sentence of appellants, as
imposed by High Court, upheld.

Kathi Bharat Vajsur & Anr. v. State of
Gujarat

(7) ss. 302, 302/34, 324, 326 and 452 - Murder
- Common intention - Held: The material evidence
clearly shows that the appellant along with his
brother had the previous day threatened the
deceased with dire consequences and had

67
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inimical relationship with deceased and his family
- On the day of occurrence both armed with deadly
weapons went to house of deceased and dragged
him - Though appellant did not give the blow, but
his participation from the beginning till the end
would clearly show that he shared the common
intention with his brother - He had assaulted other
withesses who tried to intervene - High Court
rightly upheld his conviction.

(Also see under: Evidence)
Thoti Manohar v. State of Andhra Pradesh ....

(8) ss. 302/34 and 316/54 - Murder - Accused
persons apprehended with victim who was in
injured condition - Victim implicating the accused
- Accused admitting the facts narrated by victim
and confessing the guilt - Recoveries made -
Subsequent death of victim - Trial court convicting
both the accused for murder and sentencing them
to death - High Court confirming conviction of both
the accused - Death sentence of main accused
upheld while that of co-accused commuted to life
sentence - Held: The chain of circumstances
alleged against the accused persons conclusively
proved without any missing link - Conviction of
both the accused and life sentence of co-accused
affirmed - Death sentence of main accused
commuted to life sentence - He would serve a
minimum of 30 years in jail without remissions -
Sentence/Sentencing.

Sandeep v. State of U.P.

(9) ss.302, 325, 148 and 149 - Murder - Common
object - Armed assault on parents of the witnesses
causing 30/33 injuries on different parts of their
bodies resulting in their death - Earlier, also two
of the accused had beaten the couple, for which
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they were facing criminal trial - All nine accused
convicted by trial court - High Court accepted the
plea of alibi taken by three accused and acquitted
them but upheld conviction of six accused - Cross-
appeals by State and convicts - Held: Accused
had been looking for an opportunity to fight with
victims on one pretext or the other - All the
accused, except those acquitted by High Court,
had participated with a common mind to cause
fatal injuries upon the couple - The witnesses,
clearly and definitely explained the occurrence, by
attributing specific role to each one of the accused
- Their version fully supported by other
documentary evidence on record and also medical
evidence - The members of the assembly had
acted in furtherance to the common object - The
way in which the crime was committed reflects
nothing but sheer brutality - Conviction of six
accused (as upheld by High Court) affirmed - As
regards the other three accused, High Court
accepted their plea of alibi keeping in view the
evidence led by defence witnesses and acquitted
them - Judgment of High Court accordingly not
interfered with.

(Also see under: Constitution of India, 1950;
and Witnesses)

State of Haryana v. Shakuntla and Ors.

(10) ss. 302, 376(2)(f) and 201 - Rape and murder
of a girl of 4 year by his father - FIR lodged by
victim's mother - Held: Trial court enumerated
number of incriminating circumstances against
appellant - If somebody else would have committed
the offence it was but natural that appellant would
have taken steps to initiate legal action to find out
the culprit - Silence on his part in spite of such
grave harm to his daughter was again a very strong
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incriminating circumstance against him - The
provisions of s.106 of the Evidence Act, 1872
were fully applicable - No explanation was given
by appellant as to how the blood was present on
his clothes - Recovery of incriminating material at
his disclosure statement, duly proved, was a very
positive circumstance against him - No cogent
reason to take a view different from the view taken
by the courts below - Conviction upheld - However,
death sentence imposed by trial court and upheld
by High Court, set aside and accused directed to
serve 30 years in jail - Evidence Act, 1872 - s.106.

(Also see under: Sentence/Sentencing)

Neel Kumar @ Anil Kumar v. State of
Haryana

(11) ss. 302, 376(2) (f) and 201.
(See under: Sentence / Sentencing)

(12) (i) s.304-B - Dowry death - Woman burnt to
death within 7 years of her marriage - Conviction
of husband, brother-in-law and mother-in-law of
deceased u/s.304B and imprisonment for life
awarded by courts below - Appeals by husband
and brother-in-law before Supreme Court - Held:
Definite ocular, expert and documentary evidence
to show that deceased died an unnatural death,
she was subjected to cruelty and ill-treatment,
there was demand of dowry of specific items - An
accused who raises a false plea would normally
earn criticism of court leading to adverse inference
- Furthermore, conduct of accused prior to and
immediately after the occurrence clearly shows
that they were not innocent - Circumstances
consistent only with hypothesis that the accused
had killed the deceased by setting her on fire -
Accused not entitled to any benefit.
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(i) s.304-B - Dowry death - Life imprisonment -
Justification - Held: There were no mitigating
circumstances in favour of accused - Offence of
s.304B was proved - Manner in which the offence
was committed was found to be brutal - In the
circumstances, Court normally would not exercise
its judicial discretion in favour of accused by
awarding lesser sentence than life imprisonment.

(iii) s.304B - Ingredients of - Stated - Held: The
requirement of s.304B is that the death of a
woman be caused by burns, bodily injury or
otherwise than in normal circumstances, within
seven years of her marriage - Further, it should
be shown that soon before her death, she was
subjected to cruelty or harassment by her husband
or his family or relatives, and thirdly, that such
harassment should be in relation to a demand for
dowry - Once these three ingredients are satisfied,
the death shall be treated as a 'dowry death' and
such husband or relative shall be presumed to
have caused her death - Thus, by fiction of law,
the husband or relative would be presumed to
have committed the offence of dowry death
rendering them liable for punishment unless the
presumption is rebutted - It is not only a
presumption of law in relation to a death but also
a deemed liability fastened upon the husband/
relative by operation of law.

Rajesh Bhatnagar v. State of Uttarakhand

(13) ss. 324 and 326 - Assault - Subsequent death
- Four witnesses to the incident - Trial court
convicting three accused u/s. 326 - High Court
affirming conviction of two, but altering the
conviction of third accused to one u/s. 324 and
reducing the sentence - Held: Though the injuries

895
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on deceased not proved to be cause of death,
prosecution case cannot be rejected in toto -
Prosecution case supported by the evidence of
four witnesses, statement of deceased and
medical evidence - Conviction and sentence as
ordered by High Court, justified.

Para Seenaiah & Anr. v. State of Andhra
Pradesh & Anr.

PENSION REGULATIONS OF THE ARMY, 1961:

Part | - Paragraph 179 - Disability pension -
Entittement to - Respondent enrolled in Army,
suffered from injury at his home when on annual
leave - Opinion of Medical Board that disability
was 30% for life but the said disability was neither
attributable to, nor aggravated by medical service
- Rejection of claim by Competent Authority - Held:
Person claiming disability pension must establish
that the injury suffered by him bears a causal
connection with military service - Opinion of
Medical Board which is an expert body should be
given primacy in deciding cases of disability
pension and court should not grant such pension
brushing aside the opinion of Medical Board - On
facts, respondent not entitled to disability pension.

Union of India & Anr. v. Talwinder Singh

POLICY DECISION:

(See under: Constitution of India, 1950; and
Judiciary)

POST OFFICE ACT, 1898:

ss. 11 and 12 - Demand for deficit amount of
postage from sender of postal articles - Held: In
the absence of any breach of conditions of licence,
provisions of clauses 11(10)(xv) and 34 of Post
Office Guide are not attracted - It is apparent that
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due to a wrong intimation given by Postal Authority,
the Company affixed postal stamp of Rs.1/- per
bill, treating it as 'book post' and the staff of Postal
Department without any objection cleared and
delivered it to respective addressees - The
mistake having been committed by Postal
Authority and there being failure on the part of its
office to check the postal articles and postage for
recovering the amount from addressee, it is not
open for Postal Authority to pass on such liability
on sender-company or to recover the same from
it - Demand notice set aside - Post Office Guide
- Clauses 11(10)(xv) and 34.

CESC Ltd. v. Chief Post Master General
& Ors.

POST OFFICE GUIDE:

Clauses 11(10)(xv) and 34.
(See under: Post Office Act, 1898)

PREVENTION OF CORRUPTION ACT, 1988:

s.13(1)(e) and 13(2).
(See under: Code of Criminal Procedure,
1973)

PREVENTIVE DETENTION:

(See under: National Security Act, 1980)

PUNJAB SUPERIOR JUDICIAL SERVICES

RULES, 2007:
(See under: Judiciary)

RAJASTHAN HIGHER JUDICIAL SERVICE

RULES, 1969:
(See under: Judiciary)

REFERENCE TO LARGER BENCH:

(See under: Negotiable Instruments Act,
1881)
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REMAND:

Recovery suits as also various applications filed
by appellant against respondent - Orders passed
by trial court, High Court and Supreme Court in
the matter on different occasions - Remand of the
matter by High Court to trial court for de novo
consideration of applications filed by appellants,
- Held: Considering the various disputes, orders
passed by the courts and in order to shorten the
litigation, taking note of the stand taken by
respondents in the form of an affidavit that the
property would not be encumbered in any manner
nor any interest would be created in favour of any
third party, interference with remand order passed
by High Court, not called for.

Bandekar Brothers Private Ltd. Etc. v.
M/s. V.G. Quenim & Ors.

SENTENCE / SENTENCING:

(1) (i) Father convicted of raping and murdering
his 4 year old daughter - Death sentence imposed
by courts below - Held: Courts below rightly
convicted the accused - However, so far as the
sentence part is concerned, the case does not
fall within the rarest of rare cases - But, considering
the nature of offence, age and relationship of the
victim with the appellant and gravity of injuries
caused to her, appellant cannot be awarded a
lenient punishment - In the facts and circumstances
of the case, death sentence set aside and life
imprisonment imposed - However, appellant
directed to serve a minimum of 30 years in jail
without remissions, before consideration of his
case for pre-mature release - Penal Code, 1860
- ss. 302, 376(2)(f) and 201.

(i) Death sentence - When warranted - Held:

227

1238

Before opting for death penalty the circumstances
of the offender also require to be taken into
consideration alongwith the circumstances of the
crime for the reason that life imprisonment is the
rule and death sentence is an exception - The
penalty of death sentence may be warranted only
in a case where court comes to the conclusion
that imposition of life imprisonment is totally
inadequate having regard to the relevant
circumstances of the crime - For awarding death
sentence, there must be existence of aggravating
circumstances and the consequential absence of
mitigating circumstances - As to whether death
sentence should be awarded, would depend upon
the factual scenario of the case in hand.

(Also see under: Penal Code, 1860)

Neel Kumar @ Anil Kumar v. State of
Haryana

(2) (See under: Penal Code, 1860)

SERVICE LAW:

(1) Selection - Post of Chief Engineer in Uttar
Pradesh Avas Evam Vikas Parishad - Officiating
appointment of appellant challenged by
respondent, senior most in the feeding cadre -
Considering the sensitive nature of the post and
the duties to be performed by the incumbent,
selection committee directed to be constituted by
the Board to consider the suitability of all the
eligible candidates for the purpose of holding the
post of Chief Engineer - Till then appellant to
continue holding charge - Uttar Pradesh Avas
Evam Vikas Parishad (Appointment and
Conditions of Service of Chief Engineer)
Regulations, 1990 - Regulations 7, 8 and 11.

Narsing Prasad v. Anil Kumar Jain & Ors. ....

696
952
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(2) (See under: Judiciary)

SPECIFIC RELIEF ACT, 1963:

(1) s. 20(2)(b) - Suit for specific performance of
contract - Defence of hardship - Held: In a case
of specific performance, hardship is a good
defence provided such defence is taken by the
defendant and evidence in support of such defence
is brought on record - On facts, trial court and first
appellate court did not frame issue relating to the
hardship of the defendant - No such defence was
taken nor any evidence was brought on record in
its support - Question as to whether the grant of
relief for specific performance would cause
hardship to the defendant within the meaning of
Clause (b) of sub s. (2) of s. 20, is a question of
fact - First appellate court without framing such an
issue erred in reversing the finding of trial court
while concurring with it on all other issues with
regard to plaintiff's entitlement to relief for specific
performance of contract - Plaintiff is entitled to the
specific performance of agreement for sale.

Prakash Chandra v. Narayan

(2) s.37.
(See under: Code of Civil Procedure, 1908) ....

STRICTURES:

(See under: Judiciary)

TELECOM REGULATORY AUTHORITY OF INDIA

ACT, 1997:

s.11 - Telecom Regulatory Authority of India (TRAI)
- Powers and functions of - Held: TRAI is the
regulatory body for the telecommunications sector
in India - It is a statutory obligation upon TRAI to
recommend a regulatory regime which will serve
the purpose of development, facilitate competition

305
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and promote efficiency, while taking due
precautions in regard to safety of the people at
large and the various other aspects of subscriber
verification - TRAI has to regulate the interests of
telecom service providers and subscribers, so as
to permit and ensure orderly growth of telecom
sector - TRAI would not only recommend, to the
DoT, the terms and conditions upon which a
licence is granted to a service provider but has
also to ensure compliance of the same and may
recommend revocation of licence in the event of
non-compliance with the regulations - It is expected
of TRAI to monitor the quality of service and even
conduct periodical survey to ensure proper
implementation.

(Also see under: Telecommunications).
Avishek Goenka v. Union of India and Anr. ....

TELECOMMUNICATIONS:

Mobile phone service - Verification of subscriber
identity - Safe distribution of pre-paid Subscriber
Identity Module (SIM) cards - DoT filed its
instructions dated 14th March, 2011, specifically,
on the manner of verification of new mobile
subscribers (pre-paid and post-paid) - Difference
of opinion between DoT and TRAI on certain
points - Held: The points of divergence between
TRAI and DoT are matters which will have serious
ramifications not only vis-a-vis the regulatory
authorities and the licensees but also on the
subscribers and the entire country - These aspects
demand serious deliberation at the hands of
technical experts - Instructions dated 14th March,
2011 issued by DoT accepted by the Court subject
to conditions - Directions given for constituting of
a Joint Expert Committee to resolve the issues
on which TRAI gave opinion divergent to that

547
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declared by DoT in its instructions dated 14th
March, 2011 - DoT to take into consideration the
recommendations of the Joint Expert Committee
- Instructions issued by DoT dated 14th March,
2011 be thereupon amended, modified, altered,
added to or substituted accordingly - Composite
instructions, so formulated, to be positively issued
by the DoT within definite time frame and report
of compliance submitted to Supreme Court
Registry.

Avishek Goenka v. Union of India and Anr. ....

UTTAR PRADESH AVAS EVAM VIKAS PARISHAD

(APPOINTMENT AND CONDITIONS OF
SERVICE OF CHIEF ENGINEER)
REGULATIONS, 1990:

Regulations 7, 8 and 11.

(See under: Service Law)

WAKF ACT, 1995:

s.112 - Muslim Wakfs and Trusts created by
Muslims, in State of Maharashtra - Held: The Wakf
Board was constituted under the provisions of the
1995 Act, but not at full strength as envisaged in
ss.13 and 14 of the said Act - The factual position
is that there is no properly constituted Board of
Wakfs functioning in State of Maharashtra - At the
same time, administration of Wakfs in
Maharashtra cannot be kept in vacuum - Although,
it cannot be said that the Bombay Public Trusts
Act was a corresponding law and, therefore, stood
repealed, it cannot also be said that the same
would be applicable to Wakf properties which
were not in the nature of public charities - There
is a vast difference between Muslim Wakfs and
Trusts created by Muslims which was overlooked
by High Court and orders were passed by High

547
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Court without taking into consideration the fact
that the Charity Commissioner would not ordinarily
have any jurisdiction to manage Wakf properties
- In these circumstances, it would be in the interest
of all concerned to maintain the status quo and to
restrain all those in management of Wakf
properties from alienating and/or encumbering
Wakf properties during the pendency of the
proceedings before Supreme Court - Bombay
Public Trusts Act, 1950.

Maharashtra State Board of Wakfs v. Shaikh
Yusuf Bhai Chawla & Ors.

WITNESSES:

(1) Hostile witness - Held: Evidence of such
witnesses cannot be treated as washed off the
records, it remains admissible in trial and there is
no legal bar to base conviction of accused upon
such testimony, if corroborated by other reliable
evidence - But, court will always have to take a
very cautious decision while referring to statements
of such witnesses who turn hostile or go back
from their earlier statements recorded, particularly,
u/s.164 Cr.P.C. - What value should be attached
and how much reliance can be placed on such
statement is a matter to be examined by courts
with reference to the facts of a given case.

Bhajju @ Karan Singh v. State of M.P.

(2) Interested witness - Held: Once, the statement
of a witness is found trustworthy and is duly
corroborated by other evidence, there is no reason
for the court to reject the statement of such witness,
merely on the ground that it was a statement of a
related or interested witness - In the instant case,
presence of children of deceased-couple at the
place of occurrence was natural and their

1014
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statements were trustworthy, corroborated by other
evidence and did not suffer from the vice of
suspicion or uncertainty - 30 and 33 injuries
respectively were caused on the bodies of the
two deceased, but still, the withesses attributed
specific role to each individual accused,
particularly, with regard to the grievous injuries
caused by them - Court has to give credence to
their statements as they lost their close relations
and had no reason to falsely implicate the accused
persons, who were also their relations.

State of Haryana v. Shakuntla and Ors.

(3) (i) Material witness - Non-production - Effect
of - Non-production of doctor (who performed the
post mortem and examined the victim before he
was declared dead) as well as of the Head
Constable and the Constable who reached the
site immediately upon the occurrence - Held:
Creates a reasonable doubt in the case of
prosecution - Court should also draw adverse
inference against prosecution for not examining
material witnesses - Applicability of principle of
‘adverse inference' pre-supposes that withholding
was of such material witnesses who could have
stated precisely and cogently the events as they
occurred.

(i) Material witness - Effect on prosecution case
- Explained.

(iii) Hostile witness - Effect on prosecution case
- Explained.

Govindaraju @ Govinda v. State by
Sriramapuram P.S. & Anr.

276
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WORDS AND PHRASES:

(1) (i) 'cognizance’, 'prosecution’, 'suit’, 'legal
proceedings', and expression ‘institution of case’
- Meaning of.

(i) 'except’, 'purport’, 'good faith' - Meaning of.

(i) "Legal proceedings" and “judicial
proceedings" - Distinction between.

General Officer Commanding v. CBI

and Anr. 599
(2) "fiduciary capacity" - Meaning of.
Sri Marcel Martins v. M. Printer & Ors. 480
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