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SUKHBIR SINGH AND ANR.
V.
STATE OF PUNJAB
(Criminal Appeal No. 1198 of 2007)

JANUARY 27, 2011

[HARJIT SINGH BEDI AND CHANDRAMAULI KR.
PRASAD, JJ]

Penal Code, 1860: s.302 r.w. s.149 and s.120-B — Murder
— Dispute over school land between the victim-deceased and
his son on one hand and the accused on the other —
Deceased was the village sarpanch — FIR described that two
sikh youths aged 25/30 wearing kurta pajamas came to the
house of deceased carrying rifles and asked him to settle the
dispute over school land — Deceased was taken from his
house by them — The lambardar and the member of
panchayat were also taken — Son of the deceased followed
them — The two sikh youths in the presence of other accused
fired at the deceased resulting in his death — FIR recorded
after 8 hours — Appellants arrested after 6 months of incident
and identified for the first time in court by son of the deceased
as those two sikh youths — Conviction of appellants u/s.302
r.w. s.120-B — High Court upheld the conviction — On appeal,
held: The physical description of the appellants given in FIR
would fit millions of youth in Punjab and could not by itself
pin the murder on them — Prosecution did not come out how
the investigation led to their identification as the primary
assailants — The sub-inspector who arrested the appellants
was not examined — There was substantial improvement in
the statement made by son of deceased in court vis-a-vis
statement made before the police — No threat was ever
received by the deceased from appellants prior to the incident
— Statement of lambardar was uncertain and he also made
very substantial improvements in his evidence — The
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appellants were not properly identified and, therefore, their
involvement is ruled out.

Dana Yadav v. State of Bihar (2002) 7 SCC 295;
Ramesh v. State of Karnataka 2009 (15) SCC 35 — relied on.

Malkhansingh and Ors. v. State of M.P. 2003 (5) SCC
746 — distinguished.

Case Law Reference:

(2002) 7 SCC 295 relied on Para 5
2009 (15) SCC 35 relied on Para 5
2003 (5) SCC 746 distinguished Paras 5, 6

CRIMINAL APPELLATE JURISDICTION : Criminal Appeal
No. 1198 of 2007.

From the Judgment & Order dated 12.1.2007 of the High
Court of Punjab and Haryana at Chandigarh at Criminal Appeal
Nos. 584 and 610-DB of 1997.

WITH
Criminal Appeal Nos. 770 of 2011.

P.S. Patwalia, Jagjit Singh Chhabra, Ashok Kr. Saini,
Rajesh Sharma, Shalu Sharma and Kuldip Singh for the
appearing parties.

The following order of the Court was delivered
ORDER

1. This judgment will dispose of Criminal Appeal No. 1198
of 2007 and Criminal appeal No.770/2011 @ Special Leave
Petition (Crl.) No. 5580 of 2008. The facts have been taken from
Criminal Appeal No. 1198 of 2007.



SUKHBIR SINGH AND ANR. v. STATE OF PUNJAB 583

2. At about 9 p.m. on the 26th December 1991 Naranjan
Singh PW-2 son of Jaswant Singh deceased a resident of
village Vinjwan was in his house along with his father when
there was a knock at the door. Naranjan Singh and his father,
who happened to be the Sarpanch of the village, thereupon
opened the door. Two Sikh youth, who were subsequently
identified as the appellants herein, Sukhbir Singh and Dilbagh
Singh, were standing outside carrying AK-47 rifles. They told
Jaswant Singh that he was raising an unnecessary dispute with
regard to the school land, part of which under the possession
of Mohanjit Singh, Amir Singh and Bhupender Singh sons of
Harbans Singh (all accused). Jaswant Singh answered that he
alone was not the deciding factor and the other members of
the Panchayat and the Lambardar be also called. Jaswant
Singh was then taken towards the house of Mohinder Singh
Lambardar, by the two appellants followed by Naranjan Singh.
Mohinder Singh too was called out of his house and the entire
group then went on to the house of Hardev Singh, Member
Panchayat. Hardev Singh too was called out and the appellants
told them that the dispute should be settled then and there. They
also took Jaswant Singh, Lambardar Mohinder Singh and
Member, Panchayat Hardev Singh towards the side of the
school outside the village again followed by Naranjan Singh.
The three were thereafter told to sit on the ground whereupon
one of the appellants went to call Harbans Singh appellant. He
returned about 5/6 minutes later accompanied by Harbans
Singh and directed Jaswant Singh to stand up and after telling
him that he alone was not permitting Harbans Singh and his
family to live peacefully and that he was attempting to construct
a school building over his land, they fired a burst each from their
rifles killing Jaswant Singh on the spot. Naranjan Singh then ran
away but returned after some time and seeing his father’s dead
body, left for the police station. He, however, came across a
police party at about 4.45 a.m. on the canal bridge near village
Taragarh and made a statement to Inspector Jarnail Singh PW-
8 and on its basis an FIR was registered at Police Station,
Sadar Batala. The Special Report was delivered to the
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Magistrate in Batala itself at 6.30 a.m. In the FIR, Naranjan
Singh stated that two Sikh youth who had killed his father were
militants 25-30 years of age, of medium build, wearing kurta
pajamas and that he could identify them, if confronted. He further
stated that he suspected that Harbans Singh and his sons
Mohanijit Singh, Amir Singh and Bhupender Singh had entered
into a conspiracy along with the appellants to commit the
murder. Harbans Singh and his three sons were arrested soon
after the incident but Sukhbir Singh and Dilbagh Singh were
arrested on the 21st May 1992 by Sub-Inspector Pyara Singh.
On the completion of the investigation, all the accused were
brought to trial for offences punishable under section 302 read
with Section 149 and 120-B of the IPC.

3. The prosecution in support of its case placed reliance
on the evidence of Sukhdip Singh PW-1, the doctor who had
carried out the post-mortem on the dead body, Naranjan Singh
PW-2, Mohinder Singh Lambardar PW-3 who too supported
the prosecution story and further stated that he had seen
Harbans Singh and his sons talking to one of the appellants,
and PW-8 Sub-Inspector Jarnail Singh who had recorded the
statement of Naranjan Singh near the canal minor bridge and
which had led to the registration of the formal FIR.

4. The trial court relying on the aforesaid evidence
convicted all the accused for offences punishable under Section
120-B of the IPC and sentenced them to RI of 7 years and to
fine, Sukhbir Singh and Dilbagh Singh appellants under Section
302 of the IPC and sentenced them to life imprisonment along
with fine and Harbans Singh, Mohanjit Singh, Amir Singh and
Bhupender Singh under Section 302/149 of the IPC also to
serve a life sentence. The matter was thereafter taken in appeal
to the High Court and during the pendency of the appeal
Harbans Singh passed away. The appeal against him has
dismissed as having abated. The High Court observed that
there was no delay in the lodging of the FIR in which the names
of Harbans Singh, Mohanijit Singh, Amir Singh and Bhupender
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Singh alias Shastri had been mentioned, and although the two
main accused (the appellants herein) had not been named, but
they fitted the description given in the FIR and that further
support with regard to the occurrence was to be found from the
statements of Naranjan Singh and Mohinder Singh PWs. as to
the manner in which the entire incident happened which clearly
revealed that the two sets of accused had entered into a
conspiracy to eliminate Jaswant Singh as he was an
impediment in the efforts of Harbans Singh and others to take
over the school land. The High Court observed that the two
primary assailants Sukhbir Singh and Dilbagh Singh had
opened fire on Jaswant Singh only after getting a green signal
from Harbans Singh and his sons. The Court also observed
that the identification of the appellants in Court for the first time
fully satisfied the test of proper identification notwithstanding the
fact that they had been arrested long after the incident on the
21st May 1992 by Sub-Inspector Pyara Singh who had not been
produced as a witness. The High Court also observed that as
PW-3 Mohinder Singh was an independent witness, there was
no reason whatsoever to disbelieve his testimony. Two appeals
have been filed against the judgment of the High Court. Criminal
Appeal No. 1198 of 2007 by Sukhbir Singh and Dilbagh Singh
and Special Leave Petition (Crl) No. 558 of 2008 by Amir
Singh, Mohanijit Singh and Bhupender Singh. We grant leave
in this Special Leave Petition as well. As already indicated
above, the facts have been taken from Criminal Appeal No.
1198 of 2007.

5. Mr. Patwalia, the learned senior counsel for the
appellants has raised one primary argument during the course
of hearing of the appeals. He has pointed out that there was
absolutely no evidence with regard to the identification of the
appellants and their identification for the first time in Court
during the course of the trial would not be sufficient to record a
conviction in the absence of any other evidence. In this
connection, the learned counsel has placed reliance on Dana
Yadav vs. State of Bihar 2002 (7) SCC 295 and Ramesh vs.
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State of Karnataka 2009(15) SCC 35. Mr. Kuldip Singh, the
learned counsel has, however, placed reliance on
Malkhansingh & Ors. vs. State of M.P. 2003(5) SCC 746 to
contend that there was no inflexible rule that an identification
made in Court for first time could not be taken as a good piece
of evidence and as in the present matter the description of the
appellants had been given in the FIR that itself was a
corroborative circumstance to the prosecution story. Mr.
Patwalia has also urged that once it was held that the
appellants, the main accused were not involved in the incident
as their identification was suspect, the involvement of the others
with the aid of Section 120-B or 149 of the IPC too could not
be spelt out.

6. We have considered the arguments advanced by the
learned counsel for the parties. It will be seen that the incident
happened at about 9 p.m. on the 26th December 1991. In the
FIR recorded about 8 hours later, the appellants had been
described as two Sikh youth 25/30 years of age wearing kurta
pajamas. The appellants were arrested on the 21st May 1992
by Sub-Inspector Pyara Singh, (who was not examined as a
witness) and they were identified for the first time in Court by
Naranjan Singh on the 21st September 1993. We are of the
opinion that the physical description of the appellants given in
the FIR would fit millions of youth in Punjab, and could not by
itself pin the murder on them. The prosecution has also not
come out with the steps in the investigation which had led to
their identification as the primary assailants. It was, in this
background, obligatory on the part of the prosecution to have
produced Sub-Inspector Pyara Singh who could have testified
to the steps in the investigation made by him which had enabled
him to identify the appellants as the killers. This was not done.
In this view of the matter, the judgments cited by Mr. Patwalia
fully apply to the facts of the case. There is absolutely no
evidence other than in the identification in court made by
Naranjan Singh long after the incident. It is true that there is no
inflexible rule that an identification made for the first time in
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Court has to be always ruled out of consideration but the broad
principle is that in the background there is no other evidence
against an accused on identification in Court made long after
the event is clearly not acceptable. The judgment cited by Mr.
Kuldip Singh of Malkhansingh’s case (supra) is on the facts of
that particular case, as a prosecutrix, who was the victim of a
gang rape, had identified some of the accused for the first time
in Court on which this Court opined that the identification was
acceptable as a good piece of evidence.

7. We now consider the case of the appellants in the
connected matter. The suggestion made by the prosecution is
that Sukhbir Singh and Dilbagh Singh had been engaged by
the other appellants to settle scores with Jaswant Singh as he
was apparently an obstacle in their way with respect to the
school land. We have, in this connection, gone through the
evidence of Naranjan Singh PW-2 and Mohinder Singh PW-3,
in the background of these facts. We are of the opinion that the
involvement of Sukhbir Singh and Dilbagh Singh has to be ruled
out as they were not properly identified and the charge qua them
under Section 302 read with Section 120-B of the IPC must fail.
It is the prosecution story that a dispute regarding the school
land existed between Jaswant Singh and Naranjan Singh on
the one side and Harbans Singh and his sons Amir Singh,
Mohanijit Singh and Bhupender Singh appellants on the other.
It is also clear that in this dispute PW-3 Mohinder Singh, the
Lambardar was siding with Jaswant Singh. We have gone
through the evidence of PW-2 and PW-3 very carefully. We see
very substantial improvements in the statements made by PW-
2 in Court vis-a-vis his statement made to the Police.
Confronted with these statements, he could not give any cogent
explanation for making them. It is also clear that except for his
ipse-dixit with regard to the dispute, there is no other evidence
that any dispute did exist. It has come in the evidence that no
threat had ever been received by Jaswant Singh from militants
prior to the incident. We are, therefore, of the opinion that the
statement of this witness cannot be relied upon. The statement
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of PW-3 is equally uncertain. PW-3 made very substantial
improvements in his evidence as well. The story that after
seeing the murder, he had not made any attempt to meet
Naranjan Singh, and his plea that after the incident he had
returned home and had gone to sleep is difficult to swallow as
it would be contrary to normal human behaviour. He also stated
that a grant of Rs.1,00,000/- had been received for the school
about 12 days prior to the incident and that the Qanungo had
demarcated the school land which was legitimately in
possession of Harbans Singh. No cogent evidence to this effect
has been produced by the prosecution. We are, therefore, of
the opinion that the evidence of this witness cannot also be
believed.

8. We therefore have no option but to allow Criminal
Appeal No. 1198 of 2007 as well as Criminal Appeal
NO.......... /2011 arising out of SLP (Crl.) No. 5580 of 2008 filed
by Amir Singh and others. The judgment of the trial court dated
7th August 1997 and that of the High Court dated 12th January
2007 are set aside.

D.G. Appeals allowed.
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STATE BANK OF BIKANER & JAIPUR
V.
NEMI CHAND NALWAYA
(Civil Appeal No. 5861 of 2007)

MARCH 01, 2011
[R.V. RAVEENDRAN AND A.K. PATNAIK, JJ.]

Service law:

Dismissal — On ground of willful dereliction of duty —
Departmental enquiry against bank employee on the
allegation that he allowed fraudulent withdrawal of certain
amount by a person impersonating as account holder,
resulting in loss to the bank — Dismissal from service —
However, employee acquitted in a criminal case in regard to
the allegations which were the subject matter of the
departmental enquiry on the ground that the charges were not
proved beyond doubt — Order of dismissal challenged on the
ground of acquittal in the criminal case — High Court set aside
the order of dismissal and issued direction for re-instatement
with full backwages and consequential benefits — On appeal,
held: Order passed by the High Court not justified — Loss of
confidence in an employee is an important and relevant factor
— Bank is justified in contending that not only employees who
are dishonest, but those who are guilty of gross negligence,
are not fit to continue in its service — High Court interfered with
the said finding without expressly holding that the said finding
of guilt was erroneous — It proceeded as if it was sitting in
appeal over the departmental inquiry and interfered with the
finding on a vague assumption — Order of acquittal passed
by the criminal court by giving the employee the benefit of
doubt, would not in any way render a completed disciplinary
proceedings invalid nor affect the validity of the finding of guilt
or consequential punishment — Standard of proof required in
criminal proceedings and the departmental enquiries are
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different — Thus, order of the High Court is set aside — Finding
of guilt recorded by the disciplinary authority is upheld,
however, the punishment is modified from ‘dismissal’ to
‘compulsory retirement’.

Departmental enquiries — Interference with — Held:
Courts will not interfere with findings of fact recorded in
departmental enquiries, except where such findings are based
on no evidence or where they are clearly perverse — Test to
find out perversity is to see whether a tribunal acting
reasonably could have arrived at such conclusion or finding,
on the material on record — Courts would interfere if principles
of natural justice or statutory regulations have been violated
or if the order is found to be arbitrary, capricious, mala fide
or based on extraneous considerations.

B. C. Chaturvedi vs. Union of India 1995 (6) SCC 749;
Union of India vs. G. Gunayuthan 1997 (7) SCC 463; Bank
of India vs. Degala Suryanarayana 1999 (5) SCC 762; High
Court of Judicature at Bombay vs. Shahsi Kant S Patil 2001
(1) SCC 416 — relied on.

Case Law Reference:

1995 (6) SCC 749 Relied on. Para 6
1997 (7) SCC 463 Relied on. Para 6
1999 (5) SCC 762 Relied on. Para 6
2001 (1) sSCC 416 Relied on. Para 6

CIVIL APPELLATE JURISDICTION : Civil Appeal No.
5861 of 2007.

From the Judgment & Order dated 4.4.2006 of the High
Court of Judicature for Rajasthan at Jodhpur in D.B. Civil
Special Appeal No. 439 of 1998.

Anil Kumar Sangal, Sneha Kalita, D.P. Mohanty for the
Appellant.
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P.S. Patwalia, Priyanka Mathur Sardana, A. Sumathi for
the Respondent.

The following Order of the Court was delivered
ORDER

R. V. RAVEENDRAN J. The respondent was employed
as a clerk in the Kalindri branch of the appellant Bank. He was
issued a charge-sheet dated 30.8.1988. The two charges
against him are extracted below :

(i) On 14.10.1987, you disclosed the balance of SB
Account No0.1025 of Shri Dharamchand Nathaji lying in in-
operative account to an unidentified person posing himself
as the said account holder though the person was not
having even Pass Book of that account. This disclosure
of secrecy led a fraudulent withdrawal of Rs.6,000/- from
the said account thereby putting the bank into loss.

(i) On 14.10.1987, you have advised Shri I.M. Rawal, the
counter clerk handling Savings Banks ledgers to transfer
the balance lying in account number 1025 in the name of
Shri Dharam Chand Nathaji from in-operative Savings
Bank ledger to that of operative ledgers without first
obtaining the permission of the Branch Manager which is
a pre-requirement in all such cases. It is further alleged that
you have collected the withdrawal form purported to have
been signed by the depositor, handed over the same to
Shri .M. Rawal, the counter clerk, obtained token and after
it was passed for payment by the Branch Manager,
obtained payment from paying cashier Shri S.R. Meghwal
The real depositor has subsequently complained that the
signature on withdrawal form was forged and the matter
is now under police investigation.”

The charge-sheet followed a preliminary enquiry by one H.
S. Sharma, an officer of the appellant bank, in which the
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respondent broadly admitted the facts constituting the subject
matter of the two charges.

2. Ajoint inquiry was held in respect of the charges against
the respondent and two others namely I.M. Rawal and S.R.
Meghwal. Several witnesses were examined. The Inquiry Officer
submitted a report dated 12.6.1989 holding that both the
charges against the respondent were proved. He also held that
the charges against I.M. Rawal and S.R. Meghwal were also
proved. The disciplinary authority considered the inquiry report.
He was of the view that on the material placed in the inquiry,
the respondent was not guilty of the first charge. He, however,
concurred with Inquiry Officer in regard to the finding of guilt
recorded in respect of the second charge. He, therefore, issued
a show cause notice dated 23.6.1990 proposing to impose the
punishment of dismissal in regard to the second charge. After
considering the respondents’ reply, the disciplinary authority, by
order dated 1.8.1990, imposed the punishment of dismissal.
The matter rested there for several years.

3. In the meanwhile, on the basis of a complaint by the
Branch Manager, a charge-sheet was filed before the Chief
Judicial Magistrate, Sirohi, in regard to the allegations which
were the subject matter of the departmental enquiry. The criminal
court acquitted the respondent by judgment dated 7.7.1994,
holding that charges were not proved beyond doubt. Thereafter,
he filed a writ petition (WP N0.5761/1994) challenging his
dismissal, on the ground that he was acquitted in the criminal
case. The said writ petition was disposed of by a brief order
dated 26.5.1997 observing that he may avail the remedy of
appeal and the appellate authority may consider the explanation
for delay in submitting the appeal.

4. The respondent filed an appeal before the Appellate
Authority, with an application for condonation of delay. The
appellate authority, by order dated 7.10.1997, dismissed the
application for condonation of delay and consequently
dismissed the appeal.
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5. The respondent challenged the order of the appellate
authority in WP No0.450/1998. A leaned Single Judge of the
Rajasthan High Court dismissed the writ petition on the ground
that the appellate authority had not committed any error in
dismissing the appeal on the ground of delay. The respondent
filed a special appeal and the division bench of the High Court
allowed the appeal by the impugned judgment dated 4.4.2006.
The pendency of the criminal case was accepted as sufficient
explanation regarding delay. The division bench held that the
non-filing of the appeal by the respondent in time was due to a
bona fide impression that he could do so after the disposal of
the criminal proceedings. With reference to merits, the division
bench held that no wilful or fraudulent conduct with intention to
cause loss to the appellant Bank, nor misappropriation by the
respondent, was made out. The division bench was of the view
that the case was not one where respondent had acted in wilful
dereliction of duty; and that in an increasing customer-friendly
atmosphere in the Bank, the respondent had acted bona fide
and allowed the person considered by him to be a valued
customer to operate on the account not realising that such
person was impersonating the account holder. The High Court
was of the view that in such circumstances, the question of loss
of confidence would not arise and the punishment of dismissal
was grossly disproportionate to the misconduct. Therefore, it
set aside the order of dismissal and directed reinstatement with
full backwages and consequential benefits. The said order is
challenged in this appeal by special leave.

6. It is now well settled that the courts will not act as an
appellate court and reassess the evidence led in the domestic
enquiry, nor interfere on the ground that another view is possible
on the material on record. If the enquiry has been fairly and
properly held and the findings are based on evidence, the
guestion of adequacy of the evidence or the reliable nature of
the evidence will not be grounds for interfering with the findings
in departmental enquiries. Therefore, courts will not interfere
with findings of fact recorded in departmental enquiries, except
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where such findings are based on no evidence or where they
are clearly perverse. The test to find out perversity is to see
whether a tribunal acting reasonably could have arrived at such
conclusion or finding, on the material on record. Courts will
however interfere with the findings in disciplinary matters, if
principles of natural justice or statutory regulations have been
violated or if the order is found to be arbitrary, capricious, mala
fide or based on extraneous considerations. (vide B. C.
Chaturvedi vs. Union of India — 1995 (6) SCC 749, Union of
India vs. G. Gunayuthan — 1997 (7) SCC 463, and Bank of
India vs. Degala Suryanarayana — 1999 (5) SCC 762, High
Court of Judicature at Bombay vs. Shahsi Kant S Patil — 2001
(1) SCC 416).

7. When a court is considering whether punishment of
‘termination from service’ imposed upon a bank employee is
shockingly excessive or disproportionate to the gravity of the
proved misconduct, the loss of confidence in the employee will
be an important and relevant factor. When an unknown person
comes to the bank and claims to be the account-holder of a
long inoperative account, and a bank employee, who does not
know such person, instructs his colleague to transfer the
account from “dormant” to “operative” category (contrary to
instructions regulating dormant accounts) without any kind of
verification, and accepts the money withdrawal form from such
person, gets a token and collects the amount on behalf of such
person for the purpose of handing it over to such person, he in
effect enables such unknown person to withdraw the amount
contrary to the banking procedures; and ultimately, if it
transpires that the person who claimed to be account holder
was an imposter, the bank can not be found fault with if it says
that it has lost confidence in the employee concerned. A Bank
is justified in contending that not only employees who are
dishonest, but those who are guilty of gross negligence, are not
fit to continue in its service.

8. Several witnesses were examined to prove the charge.
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One of them was H.S. Sharma who conducted the preliminary
inquiry and to whom the respondent had made a statement
broadly admitting the facts which constituted the subject matter
of the second charge. I.M. Rawal, who was the cashier and I.C.
Ojha, the officiating Branch Manager were also examined.
Based upon their evidence, the Inquiry Officer found the
respondent to be guilty of the second charge and that has been
accepted by the disciplinary authority. The High Court has
interfered with the said finding without expressly holding that the
said finding of guilt was erroneous. The High Court has
proceeded as if it was sitting in appeal over the departmental
inquiry and interfered with the finding on a vague assumption
that the respondent must have acted bonafide in an “increasing
customer friendly atmosphere”. There was no justification for
the division bench to interfere with the finding of guilt.

9. The fact that the criminal court subsequently acquitted
the respondent by giving him the benefit of doubt, will not in any
way render a completed disciplinary proceedings invalid nor
affect the validity of the finding of guilt or consequential
punishment. The standard of proof required in criminal
proceedings being different from the standard of proof required
in departmental enquiries, the same charges and evidence may
lead to different results in the two proceedings, that is, finding
of guilt in departmental proceedings and an acquittal by giving
benefit of doubt in the criminal proceedings. This is more so
when the departmental proceedings are more proximate to the
incident, in point of time, when compared to the criminal
proceedings. The findings by the criminal court will have no
effect on previously concluded domestic enquiry. An employee
who allows the findings in the enquiry and the punishment by
the disciplinary authority to attain finality by non-challenge,
cannot after several years, challenge the decision on the
ground that subsequently, the criminal court has acquitted him.

10. We are, therefore, of the view that the High Court was
not justified in quashing the punishment and directing
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reinstatement with backwages and consequential benefits. In
fact, the order of the High Court directing back wages amounts
to rewarding a person who has been found guilty of a
misconduct.

11. However having regard to the fact that the proven
charge did not involve either misappropriation or fraudulent
conduct and the other circumstances of the case, we are of the
view that the punishment of dismissal should be substituted by
compulsory retirement, which does not involve reinstatement.

12. We, accordingly, allow the appeal and set aside the
judgment of the High Court. We uphold the finding of guilt
recorded by the disciplinary authority, but modify the punishment
from ‘dismissal’ to ‘compulsory retirement’. There is therefore
no question of grant of any back-wages.

N.J. Appeal allowed.
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ASHOK KUMAR TODI
V.
KISHWAR JAHAN & ORS.
(Criminal Appeal No. 602 of 2011)

MARCH 01, 2011
[P. SATHASIVAM AND DR. B. S. CHAUHAN, JJ.]

Penal Code, 1860 — ss. 120-B read with ss. 306 and 506
— Inter-religious marriage — Unnatural death of husband —
Investigation by the State Criminal Investigation Department
(CID) — Writ petition by the mother and the brother of the
deceased seeking transfer of investigation from CID to CBI
on ground of alleged nexus between the police and father-in-
law of deceased— Single Judge of the High Court appointing
CBI to enquire into the unnatural death of the husband and
giving liberty to the CBI to proceed in accordance with law for
filing charge-sheet before the competent court u/s. 173(2)
Cr.P.C. and to make further investigation if necessary before
it actually files the charge-sheet — Division Bench setting
aside the order of the Single Judge, directing the CBI to start
investigation afresh by treating the complaint of the
deceased’s brother as FIR and register a case of murder —
Held: Order passed by the Division Bench not sustainable —
When the Single Judge on satisfying himself based on the
materials, particularly, the conduct of the State Police and the
apprehension of the mother and brother of the deceased
about getting fair justice at the hands of the State CID directed
investigation by the CBI, there cannot be any parallel
investigation by the State CID — Also merely because no
injunction was passed against the CID from continuing with
the investigation in the matter or no order was passed
directing the CID to handover all the papers relating to
investigation conducted by them to the CBI, does not mean
that CID was free to continue with their investigation — It cannot
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be said that CBl was appointed as ‘Special Officer’ to
investigate — CBI was justified in recording FIR in terms of the
order passed by the Single Judge — Once an FIR had been
registered lawfully and investigation had been conducted
leading to filing of charge sheet before the competent court
of law for the trial of accused persons, absolutely, there was
no justifiable reason for the Division Bench to direct re-
registration of the same by lodging another FIR after three
years — Fresh investigation into the same allegation would be
a futile exercise and would serve no purpose, more
particularly, when there is no adverse comment on the
investigation carried out by the CBI — Thus, order passed by
the Single Judge of the High Court is sustainable and that of
the Division Bench is set aside — Code of Criminal Procedure,
1973 — s. 173(2).

Social justice: Inter-caste or inter-religious marriage —
Duty of the administration/police authorities — Held: Is to see
that if any boy or girl who is major undergoes inter-caste or
inter-religious marriage, their marital life should not be
disturbed or harassed — If anyone gives such threat or
commits acts of violence or instigates, it is the responsibility
of the officers concerned to take stern action against such
persons as provided by law — On facts, the Single Judge of
the High Court rightly held that the police officials were not
justified in interfering with the married life of the parties.

According to the prosecution, ‘RZ’ fell in love with
‘P’, the daughter of the appellant. The parties were major
and they got married under the Special Marriage Act, 1954
on their own will. The marriage was duly registered
before the notified authority. Thereafter, ‘P’ left her
father's house and started living in her husband’s house
within the jurisdiction of Police Station at place ‘K’. She
informed her father about their marriage and also
informed the police officials of the Police Station at place



ASHOK KUMAR TODI v. KISHWAR JAHAN & ORS. 599

‘K’ and the Police Station at place ‘B’. The brother of the
appellant filed a complaint in police station at place ‘K’
alleging that ‘P’ was taken away by the deceased by
deceitful means with intent to marry her. ‘P’ and ‘RZ’ were
summoned. The custody of ‘P’ was handed over to her
maternal uncle with condition that she would return to her
husband after one week. Thereafter, the dead body of
‘RZ’ was found on the railway tracks between ‘D’ and ‘B’
Road Stations with injuries and his head smashed. ‘RK’-
brother of the deceased filed a complaint with the police
station at place ‘K’ against the appellant. The case was
taken over by the State Criminal Investigation
Department. The CID carried out the investigation. The
mother and the brother of the deceased filed a writ
petition seeking transfer of the case from CID to CBI since
they were doubtful about fair investigation under CID. The
Single Judge of the High Court passed an interim order
dated 16.10.2007 directing the CBI to investigate into the
cause of the death of the deceased and to file a report in
a sealed cover before the Court within two months. In
terms thereof, CBI registered an FIR on 19.10.2007 u/s.
120-B read with ss. 306 and 506 IPC. Thereafter, CBI filed
a report and sought permission to file charge sheet
against the appellant, his brother and other relatives u/s.
120-B read with ss. 306 and 506 IPC. The Single Judge
passed a final order granting liberty to proceed in
accordance with law for filing charge sheet before a
competent court u/s. 173(2) Cr.P.C. and also granted
liberty to conduct further investigation if necessary,
before it actually files the charge sheet. Pursuant thereto,
CBI continued with the investigation and filed a charge
sheet u/s. 120-B read with ss. 306 and 506 IPC against
the appellant and others. The appellant and others filed
appeals. The Division Bench of the High Court directed
the CBI to start investigation in accordance with law
treating the complaint dated 21.09.2007 filed by ‘RK’, the
brother of ‘RZ’-deceased as FIR and to register a case of

A
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murder. Therefore, the cross appeals were filed.
Disposing of the appeals, the Court

HELD: 1.1. On the legality of the order of the Single
Judge of the High Court in directing CBI to investigate
and submit a report instead of the State CID, the Single
Judge assigned acceptable reasons. In spite of Sections
154(3) and 156(1) of the Code of Criminal Procedure and
the Police Regulations of Calcutta, the authorities,
particularly, the Deputy Commissioner of Police, Detective
Department was interested in protraction of the case and
was not taking any interest in its investigation. The
Deputy Commissioner of Police, Detective Department,
and Addl. Dy. Commissioner, Headquarters had
unauthorisedly intervened in the matter. Since there was
no allegation of abduction against the deceased, the said
officers made several attempts to mediate between the
deceased and his in-laws. Relevant materials were shown
that the officer-in-charge of the Police Station at place ‘K’
had visited the residence of the deceased, the
intervention by Deputy Commissioner of Police, Detective
Department, in the conjugal life of the deceased was
uncalled for. Without taking into account the earlier
decisions of this Court directing the administration/
authorities to see that spouses of inter-religious marriages
are not harassed or subjected to threats, the
Commissioner of Police had made comments, widely
reported, that the reaction of the parents to the marriage
was natural and death was due to suicide. There was an
unholy nexus between the top brass of the Police with
father-in-law of the deceased. By placing such acceptable
materials, the writ petitioners expressed doubt about fair
investigation under the CID and demonstrated that
investigation by the CBI under the orders of the court is
necessary, since justice should not only be done but
seen to be done. Inasmuch as the grievance of the
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mother and brother of the deceased are acceptable, the
Single Judge, by interim order directed the CBI to
investigate into the cause of unnatural death of ‘RZ’ and
file a report before it. [Para 16] [621-B-H; 622-A]

1.2. Everyone associated with enforcement of law is
expected to follow the directions and failure should be
seriously viewed and drastically dealt with. The directions
of this Court are not intended to be brushed aside and
overlooked or ignored. Meticulous compliance is the only
way to respond to directions of this Court. In the light of
the direction in Lata Singh’s case, it is the duty of all
persons in the administration/police authorities
throughout the country that if any boy or girl who is major
undergoes inter-caste or inter-religious marriage, their
marital life should not be disturbed or harassed and if
anyone gives such threat or commits acts of violence or
instigates, it is the responsibility of the officers concerned
to take stern action against such persons as provided by
law. [Para 17] [623-G-H; 624-A-B]

Lata Singh vs. State of U.P. and Anr. (2006) 5 SCC 475
— Relied on.

1.3. In the instant case, the police officials have no
role in the conjugal affairs of ‘RZ’ and ‘P’ and the law
enforcing authorities have no right to interfere with their
married life and, in fact, they are duty bound to prevent
others who interfere in their married life. The Single Judge
rightly held that the officers of the Police Department
were not justified in interfering with the married life of ‘RZ’
and ‘P’. [Paras 18 and 19] [624-C-E]

1.4. While answering the issues whether it had been
established from the materials on record that there was
genuine apprehension in the mind of the writ petitioners
that there might not be fair investigation at the instance
of the CID in respect of the unnatural death of ‘RZ’
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because of the alleged involvement of the high police
officials of the Police at place ‘C’ in the post marital
dispute between the appellant and the deceased on the
one hand and with his wife on the other, justifying
investigation by the CBI, the Division Bench of the High
Court committed several infirmities. When the Single
Judge on satisfying himself based on the materials,
particularly, the conduct of the State Police and the
apprehension of the mother and brother of the deceased
about getting fair justice at the hands of the State CID
directed investigation by the CBI, there cannot be any
parallel investigation by the State CID. The conclusion of
the Division Bench that the Single Judge simply
appointed the CBI as His Lordships “Special Officer” to
investigate into the cause of unnatural death of the
deceased and to submit a report in a sealed cover,
cannot be accepted. The order dated 16.10.2007 of the
Single Judge does not mention that the CBI was being
appointed as “Special Officer” of the Court. Neither the
Code authorizes the appointment of CBI officers as
‘Special Officer’ nor the prayers made in the writ petition
prayed for appointment of the CBI to act as ‘Special
Officer’ of the Court. In the interim order, the Single Judge
decided the question whether investigation by the CID
was just, fair and proper or whether such investigation
should be conducted by the CBI. Merely because no
injunction was passed against the CID from continuing
with the investigation in the matter or no order was
passed directing the CID to handover all the papers
relating to investigation conducted by them to the CBI,
does not mean that CID was free to continue with their
investigation. On the other hand, the order dated
16.10.2007 passed by the Single Judge makes it clear
that the Single Judge was prima facie satisfied that the
case in question necessitated investigation by the CBI.
Thus, the finding of the Division Bench that the Single
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Judge appointed CBI as its “Special Officer” is patently
against all canons of justice, equity and fair play in action.
[Paras 20 and 21] [624-F-H; 625-B-D-H; 626-A-C]

1.5. The Division Bench of the High Court also erred
in holding the order appointing CBI to investigate for the
purpose of submitting report to the Single Judge and not
to investigate for the alleged offence in accordance with
law in place of State CID and thus, conclusion of such
investigation by the CBI cannot form the basis of charge-
sheet in the criminal trial. The Division Bench did not
consider the judgment passed by the Single Judge in
terms whereof, the Court permitted the CBI to proceed in
accordance with law for filing charge sheet before the
competent Court under Section 173(2) of the Code and
was also granted liberty to conduct further investigation
before it actually files the charge sheet at any point it may
consider necessary in the interest of justice. CBI at interim
order stage was directed to investigate the case and at
the final order stage was directed to submit charge sheet
after making further investigation. [Para 22] [626-D-F-G]

1.6. When the final report is laid after conclusion of
the investigation, the court has the power to consider the
same and issue notice to the complainant to be heard in
case the conclusions in the final report are not in
concurrence with the allegations made by them. Though
the investigation was conducted by the CBI, the
provisions under Chapter Xl of the Code would apply to
such investigation. The police referred to in the Chapter,
for the purpose of investigation, would apply to the
officer/officers of the Delhi Police Establishment Act. On
completion of the investigation, the report has to be filed
by the CBI in the manner provided in Section 173(2)
Cr.P.C. [Para 24] [628-B-D]

H.N. Rishbud and Anr. v. State of Delhi AIR 1955 SC
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196; State of M. P. v. Mubarak Ali AIR 1959 SC 707;
Navinchandra N. Majithia vs. State of Meghalaya and Ors.
(2000) 8 SCC 323; Hemant Dhasmana vs. Central Bureau
of Investigation and Another, (2001) 7 SCC 536 — relied on

1.7. The Division Bench failed to appreciate the order
dated 16.10.2007 passed by the Single Judge directing
the CBI to investigate into cause of unnatural death of
‘RZ’. As per Section 2(h) of the Code investigation
includes all the proceedings under this Code for
collection of evidence conducted by a police officer. The
direction to conduct investigation requires registration of
an FIR preceding investigation and, therefore, had to be
treated as casting an obligation on the CBI to first register
an FIR and thereafter, proceed to find out the cause of
death, whether suicidal or homicidal. In order to find out
whether the death of ‘RZ’ was suicidal or homicidal,
investigation could have been done only after registration
of an FIR. Therefore, CBI was justified in recording FIR
on 19.10.2007 in terms of the order dated 16.10.2007
passed by the Single Judge. [Para 25] [628-E-G]

1.8. The inquiry/investigation under Section 174 read
with Section 175 of the Code may continue till the
outcome of the cause of the death. Depending upon the
cause of death, police has to either close the matter or
register an FIR. In the case on hand, as per the post
mortem report, the cause of death of ‘RZ’ was due to the
effect of ten injuries on the body and which were anti
mortem in nature. In such circumstances, the
proceedings under Section 174 of the Code were not
permissible beyond 22.09.2007 and registration of an FIR
was natural outcome to ascertain whether the death was
homicidal or suicidal. Accordingly, in terms of order dated
16.10.2007, CBI registered an FIR on 19.10.2007 under
Section 120-B read with Sections 302 and 506 IPC. The
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contrary observations made about the orders of the
Single Judge cannot be sustained. The Division Bench
erred in directing the CBI to start investigation afresh in
accordance with law by treating the complaint of ‘RK’
brother of the deceased dated 21.09.2007 as FIR and to
register a case of murder. All this had already been done
by CBI three years back. There is no need to register
another FIR when in respect of the same offence an FIR
had already been registered. Once an FIR had been
registered lawfully and investigation had been conducted
leading to filing of charge sheet before the competent
court of law for the trial of accused persons, absolutely,
there was no justifiable reason for the Division Bench to
direct re-registration of the same by lodging another FIR
after three years and proceed with the investigation
which had already been concluded by the CBI. [Para 26]
[628-H; 629-A-C-D-G]

1.9. The Division Bench of the High Court failed to
note that the fresh investigation into the same allegation
would be a futile exercise and no purpose would be
served by investigating the case afresh, more particularly,
when there is no adverse comment on the investigation
carried out by the CBI. The de novo investigation by
lodging another FIR would result in delay of justice since
the Division Bench has ordered to conduct the same
investigation under the same sections started three years
back by the same agency, namely, the CBI. The
reasonings of the Division Bench for a fresh investigation
by the CBI cannot be sustained. [Para 27] [629-H; 630-A-
B]

1.10. With regard to the directions passed by the
High Court about the conduct of the officers and taking
action against them on the departmental side, it is
clarified that the concerned department is free to take
appropriate action in accordance with the statute/rules/
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various orders applicable to them, after affording
reasonable opportunity of hearing. It should not be taken
as neither the High Court nor this Court concluded the
issue about the allegations made against them. However,
the observation of the Single Judge in respect of the
conduct of the officers in interfering with the conjugal
affairs of the couple even without any formal complaint
against any one of them is accepted. [Para 28] [630-C-D]

1.11. The Single Judge of the High Court is fully
justified in passing interim order on 16.10.2007 appointing
the CBI to investigate into the unnatural death of ‘RZ’ and
submit a report; and that the Single Judge’s final order
dated 14.08.2008 accepting the report and granting
opportunity to the CBI to proceed in accordance with law
for filing charge sheet before the Competent Court under
Section 173(2) of the Code is accepted. All the reasonings
recorded by the Division Bench of the High Court in the
order dated 18.05.2010 are unacceptable and are set
aside. Pursuant to the orders of the Single Judge, after
investigation, CBI has filed charge sheet on 20.09.2008
under Section 120-B read with Sections 306 and 506 IPC.
In view of the same, the appellant was in custody for 45
days and on the orders of this Court, he was ordered to
be released and also of the fact that all other accused
were enlarged, no further custody is required. However,
it is made clear that CBI is free to move an application
before the court concerned for appropriate direction, if
their presence is required. Any action against the officers
of the State Police Department, as suggested by the
Single Judge, shall be in accordance with law and service
conditions applicable to them and after affording
opportunity to them. [Para 29] [630-E-H; 631-A-D]

State of West Bengal and Others vs. Committee for
Protection of Democratic Rights, West Bengal and Others
(2010) 3 SCC 571